Supreme Court of the Cnited States. 


OCTOBER TERM, 1885. 


sf No. 168. 
+ ELIJAH M. DUNPHY, Puarntirr 1x Error, 


v8. 


ELLEN SULLIVAN. 


a : In Error to the Supreme Court of the Territory vf Montana. 
Y . 

“ BRIEF FOR PLAINTIFF IN ERROR. 

% 1. 

: STATEMENT OF CASE. 

é This is a suit to determine the title to a lot of ground 
" (Lot 8, in Block 30) in the town of Helena, in the Territory 
of Montana, of which the possession is held by the plaintiff 
a : in error, who was the defendant below. Two record titles 
fi are sought to be shown; and there are also rival claims of 
% title by adverse posession. 

Under the provisions of the act of Congress of March 2, 
‘ 1867, entitled “An act for the relief of the inhabitants of 


y cities and towns upon the public lands” (14 Statutes, 541) 
the tract of lands now occupied by the town of Helena, in 
the Territory of Montana, was granted by letters patent of 
the United States, dated June 16, 1872, to the probate judge 
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of the county of Lewis and Clarke, within the limits of 
which the town of Helena is situated, to be held by him 
and to be disposed of according to law for the use and bene- | 
fit of the several occupants. (Record, p. 9.) 

The probate judge at that time was one Truett. He was 
succeeded soon afterwards by N. Hilger. (Record, p. 8.) 
On February 22, 1873, Hilger, as probate judge, conveyed 
the lot in question to one Tanner, Tanner conveyed to one 
Lewis, Lewis to a Mrs. Martin, Mrs. Martin to Joshua Armi- 
tage, and Armitage to Dunphy, the plaintiff in error. The 
conveyance from Armitage to Dunphy was on October 4, 
1877. (Record, p. 32.) Dunphy went into possession im- 
mediately under his deed, and continued thereafter to retain 
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the possession. 

It is claimed on the part of the defendant in error that 
the probate judge Truett, on the 18th day of September, 
1869—nearly three years before the property was granted to 
him—had already conveyed it to a Chinaman by the name 
of Wau Lee; that Wau Lee conveyed to another Chinaman 
by the name of Lum Sing; that Lum Sing conveyed to one 
McCann; and that McCann, on August 2, 1870, conveyed 
to the defendant in error. (Record, p. 12 to 17.) | 

The lot was 25 feet by 100, and had on it a log cabin 16 
feet by 24, which was used by some Chinamen for a wash- 
house. The Chinamen, it seems, left in 1871; and except 
possibly for a very short time by a troup of “ pilgrims” there 
was no actual occupation of it thereafter until it passed into 
the possession of Armitage, the grantor of the plaintiff in 
error, at the time of his purchase on January 29,1875. The 
plaintiff in error purchased and went into possession on 
October 4, 1877, and he has since that time. continued to 
occupy the property. These facts seem to be clearly estab- 
lished by the testimony on both sides. (Record, p. 28, 29, 
40), 41.) 

Agents of defendant in error paid taxes for her for some 
time (Record, p. 26), and it is said that they collected some 
rents. (Record p. 21, 27, 29.) 
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At the trial nineteen instructions were asked by the de- 
fendant in errror, and all but one were given. Seventeen 
prayers for instructions were presented by the plaintiff in 
error, of which some were given, some refused, and some 
given with a qualification. Exceptions were reserved to all 
the rulings. (Record, p. 44 to 55.) 

The defendant in error in some way procured special find- 
ings from the jury, together with a general verdict in her 
favor; and two of these special findings are as follows: 


“8. Did any one save and except the defendant, Dunphy, 
enter into the actual, open, notorious, and exclusive posses- 
sion of said premises adversely to the plaintiff prior to the 
month of October, A. D. 1877? 

“Ans. No.” 


“18. Who was in the possession of said lot from March, 
1874, to March, 1879? | 

“Ans. Plaintiff from March, 1874, to October 4, 1877; de- 
fendant from October 4, 1877, to March, 1879.” 


Judgment was rendered for the plaintiff below, the defend- 
ant in error; and the supreme court of the Territory sus- 
tained the judgment on the sole ground that from the special 
findings of the jury it necessarily resulted that the defendant 
in error had held adverse possession of the property for the 
statutory period of limitations in force at the time—that is, 
three years; and that thereby she had acquired good title. 


To reverse this decision the present writ of error has been 
sued out. 
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ASSIGNMENT OF ERRORS. : 


1. The court below erred in holding that the defendant in 
error, by her alleged possession from March 4, 1874, to Octo- 
ber 4, 1877, had obtained a good possessory title as against 
the plaintiff in error. 
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2. The court below crred in holding the alleged record 
title of the defendant in error was good and sufficient. 


3. The court below erred in holding that the claim of 
record title made by the defendant in error was sufficient 
whereon to base a good title by adverse possession. 


4. The court below erred in refusing to instruct the jury, 
on the close of the evidence on behalf of the defendant in 
error, that she was not entitled to recover. 


5. The court below erred in admitting in evidence an 
alleged deed from Pruett, probate judge, to the Chinaman 
Wau Lee. 


6. The court below erred in admitting in evidence an al- 
leged deed from the Chinaman Lum Sing to McCann. 


7. The court below erred in admitting proof of an alleged 
deed from Wau Lee to Lum Sing and of the contents of 
such deed. 


8. The court below erred in instructing the jury, as in the 
second instruction asked on behalf of the defendant in error, 
that the probate judge’s deed to Wau Lee was good as against 
the plaintiff in error. 


9. The court below erred in ruling, as it virtually did in its 
qualification of the 15th instruction asked fer by the plain- 
tiff in error, that the plaintiff in error could not have ac- 
quired a good title by adverse possession except in pursu- 
ance 6f a good record title. 


10. The court below erred in refusing to instruct the jury, 
as requested in the 15th instruction asked for by plaintiff in 
error, that the adverse possession claimed by the defendant 
in error must have been continuous for three vears. 
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IIT. 
BRIEF OF ARGUMENT. 


1. 


There are two principal questions in this case: 1st. Did the 
defendant in error exhibit by good and sufficient proof a 
good record title? 2d. Did the defendant in error exhibit a 
good title by adverse possession ? 


The supreme court of the Territory passed upon the latter 
question alone, and held that, as the defendant in error 
had been shown by the special findings of the jury to have 
been in exclusive possession from March 4, 1874, to October 
4, 1877, she had thereby acquired good title as — the 
plaintiff in error. 

Prior to February 17, 1877, the territcrial statute of limi- 
tations in regard to real estate was three years; after that 
date it became five years. (Record, p. 46.) 


2. 


It does not appear by what authority the special findings of 
the jury have found a place in the record, or why they were 
allowed to be rendered at all. The law of the Territority 
(Codified Statutes of 1879, Sec. 265) provides as follows: 

“Tn an action for the recovery of money only or specific 
property, the jury in their discretion may render a general 
or special verdict. In all other cases the court may direct 


‘ the jury to find a special verdict in writing upon all or any 
of the issues.’ 


It is to be presumed that the jury acted upon their own 
motion in this case, and not by any direction of the court— 
for no direction is fornd in the record; and it is’ submitted 
whether under the law the jury have the right to bring in 
both a general and a special verdict, or whether their au- 
thority is not confined to an alternative. At all events it 
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seems very much like oppression to find generally against a 
party, and at the same time to find against him all the facts 
which could militate against the general finding. 


3. 


The special findings themselves do not commend them- 
selves to the impartial mind as the result of honest judg- 
ment in the consideration of disputed testimony. 

It is respectfully submitted that no court will respect the 
verdict of a jury, whether it be general or special, unless it is 
founded upon testimony. It is, of course, for the Jury and 
not for a court to weigh the weight of testimony. But to 
sustain the action of a jury there certainly must be some 
testimony. 

Now, for the time between January 29, 1875, and October 
4, 1877, there is absolutely no testimony whatever of any 
kind to show occupation of the premises by the defendant 
in error. On, the contrary the testimony on behalf of both 
parties shows positively and conclusively that Armitage, the 
grantor of the plaintiff in error, took possession at the time 
of his purchase, on January 29, 1875, and retained the pos- 
session until he transmitted it with the title to the plaintiff 
in error on October 4, 1877. (Record, p. 27, 28, 40, 41). 

Hoyt, the only witness on behalf of the defendant in error 
who testifies as to this time, and who was specially called 
for that purpose, says, positively, that he became agent for 
Mrs. Sullivan in April, 1876; that he was agent only for lot 
9,and not for lot 8, and that for more than a year before 


the commencement of his agency Armitage had been in pos- ° 


session of lot 8. (Record, p. 27, 28). And yet in the face of 
this testimony, the only testimony whatever on the subject 
on behalf of the defendant in error, the jury found specially 
that the defendant in error continued iu the occupation and 
possession of the premises. It would be a travesty of justice 
to permit such a verdict to stand. 


7 


4. 


From the preceding statement it necessarily results that 
the adverse possession of the defendant in error, whatever 
it was, came to an end when Armitage purchased and occu- 
pied the property on January 29, 1875. Unless, therefore, 
such adverse possession had existed continuously for at, least 
three years before that date—that is, from January 29, i872— 
the defendant in error could have acquired no title by ad- 
verse possession. And this necessarily brings up the con- 
sideration of the validity of her record title; for, unless the 
title actually passed from Truett, probate judge, in 1869, it 
did not pass until the conveyance by Hilger, probate judge, 
on February 22, 1873, and there could have been no valid 
title by adverse possession before the last-mentioned day. 
The title held by the probate judge was held in trust for the 
people, and, of course, no adverse possession could run 
against it. 

Now, as a matter of fact shown in evidence by the de- 
fendant in error herself, the title was not granted by the 
United States until June 16,1872. (Record, p. 9,10.) Under 
no circumstances, therefore, could adverse possession have 
commenced against any one until June 16, 1872. But this 
is fatal to the claim of the defendant in error; for, as we 
have seen, her adverse possession to be valid as a title must 
have commenced on January 29, 1872. 


o. 


Was there a good record title in the defendant in error 
under the deed claimed to have been executed by the pro- 
bate judge Truett in 1869, or did the title remain in the 
probate judge until the conveyance by Hilger in 1873? 


The probate judge had no title in 1869—he had no title 


until June 16, 1872, and he could not have conveyed any 
before June 16, 1872. It is true there is a territorial statute 
which reads as follows: 
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“Tf any person convey any real estate by conveyance pur- 
porting to be in fee-simple absolute, and shall not at the time 
of such conveyance have the legal estate in such real estate, 


but shall afterwards acquire the same, the legal estate subse- 
quently acquired shall immediately pass to the grantee; and 
such conveyance shall be valid as if such legal estate had 
been in the grantor at the time of the conveyance.” (Codi- 
fied Statutes of 1871, sec. 32.) 


But it is submitted that this statute can have no applica- 
tion to deeds by an official person in his official capacity, 
like the probate judge in this instance, holding a title not 
in fee-simple absol.'te, but merely as a trustee under the 
laws of the United States for the people, and to be disposed 
of and conveyed in accordance with his trust. The statute 
simply implies a warranty in all deeds in fee-simple absolute, 
and dispenses with the necessity of expressing such warranty 
in the deeds. But an official or a trustee cannot warrant 
either expressly or by implication; and his deed cqn be 
nothing more than what it purports to be in this case—a 
simple quit-cleim deed. 


So, if the probate judge obtained no title or right to con- 
vey before June 16, 1872, his previous deed to the Chinaman 
Wau Lee (Record, p. 12, 13,) was a nullity, and the whole 
title of the defendant in error falls with it. 

Again, the deed to Wau Lee purports to have been dated 
on September 15, 1869, and acknowledged on the same day. 
But the acknowledgment is fatally defective, as it specifies 
no person as making the acknowledgment. The statute of 
the Territory on the subject provides: 


“The certificate of acknowledgment shall state the fact 
of acknowledgment, and that the person making the same 
was personally known to the officer granting the certificate 
to be the person whose name is subscribed to the conveyance 
as a party thereto,” «e., Ke. : 


pees, 
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A mere blank acknowledgment does not satisfy the de- 
mands of this statute; and this alleged deed is therefore in- 
admissible in evidence. 

The deed from Lum Sing to McCann (Record, p. 14, 15( 
: purports to have been executed on September 30, 1869, and 
to have been acknowledged on the 18th day of September, 
1869—the same day on which the previous deed purported 
to be acknowledged and twelve days before its date. Howa 
deed can beacknowledged before itis executed does not appear, 
and there is no attempt made to explain the inconsistency, 
It is submitted that such an acknowledgment is necessarily 
void, and that such a deed, at least without some explana- 
tion of the incongruity, is utterly inadmissible in evidence. 

The alleged deed from Wau Lee to Lum Sing, which is 
sought to be established entirely by parol proof, is stated to 
have borne date on or about September 25, 1869. (Record; 
p. 16.) No date of acknowledgment is shown ; but it is fair 
to presume that this was on the same day (Sept. 18, 1869) 
as that from Lum Sing to McCann, as it would naturally 
have intervened between the other two deeds. And the fact 
that the acknowledgments to all these deeds seem to have 
been grouped together on Sept. 18, 1869, and yet to purport 
to have been made before different officers, is a very suspi- 
cious circumstance that gives countenance to the theory that 
there was no such person as Wau Lee. And it is a singu- 
lar fact that they were kept from the record for upwards of 
eight months. 

The supreme court of the Territory attaches great import- 
ance to the alleged fact that the deed from McCann was 
offered in evidence and admitted without objection from the 
plaintiff in error. This deed was produced on the trial and 
shown to McCann, when he was a witness on the stand (Rec- 
ord, p. 16, 17, 19); but there is not a particle of testimony 
from the beginning to the end of the record to show that it 
was ever offered in evidence. There is no reason to consider 
it part of the record at all. 
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6. 


There isa further consideration. Was not the alleged deed 
from Truett, probate judge, to Wau Lee in 1869’an invalid 
and void instrument? The point was made that, as a China- 
man and an alien, Wau Lee could not take; and the ques- 
tion is now submitte? for the determination of this court 
with a simple suggestion. It is very true that, in general, 
an alien may take property, but as against the State may 
not hold it. But is not the distinction due to the fact that 
all grantees, and indeed all contracting parties, are presumed 
to be competent until the contrary appears? But if, upon 
the face of an.instrument, there is apparent a disability in 
any of the parties to become such party to it, then the instru- 
ment is void upon its face, and not merely voidable at the 
interest of the State or any person in interest. It was evi- 
dently not the intention of Congress to allow Chinese resi- 
dents of our country to become occupants and owners of the 
public lands; and therefore a deed to one under the circum- 
stances of the allezed deed to Wau Lee in this case is of 
questionable validity. Should it not be treated as a 
nullity? 
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It seems to be plain that the defendant in error did not 
establish a good record title by competent and legal proof. 
And, if this be so, she is not entitled to succeed either upon 
her legal title or upon adverse possession ; for in that event, 
as already stated, there could have been no adverse posses- 
sion before the probate judge Hilger parted with the title on 
February 23, 1873; and when Hilger validly parted with 
the title in 1873, the premises being then vacant and unoccu- 
pied, the presumption of possession would accompany the 
valid legal title, and the burden of proof would be upon the 
defendant in error to show that she had disseized the plain- 
tiffin error. This has not been done. 
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8. 


It is submitted, therefore, that the defendant in error, plain- 
tiff below, has not proved either a valid record title or a good 
title by adverse possession, and consequently that she was 
not entitled to recover. The judgment of’She territorial 
court should be reversed, and the cause reman for a new 
trial. 


M. F. Morris, 
For Plaintiff in Error. 
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ELLEN SULLIVAN, DeErenpant 1n Error. 
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Error to the Supreme Court of Montana Territory. 


BRIEF OF DEFENDANT IN ERROR. 


—__—__—¢¢o——___— 


The condition of the record in this case suggests the 
propriety of first ascertaining, which, if any of the points 
sought to be raised by plaintiff in error, are so presented 
as to authorize this Court in considering the same, before 
the merits of any of them are discussed. This we shall 
proceed to do in their regular order : 


I. 


The sufficiency of the evidence to support the special 
and general verdict and judgment of the Court will not be 
considered, for the reason that neither the notice of mo- 
tion for new trial or assignment of errors specifyf in 
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what particulars the same is insufficient. The code of civil 


procedure of this Territory passed at the Tenth Session of 
the Legislative Assembly, provides as follows : 


‘“ When the notice of motion designates as the ground 
of the motion insufficiency of the evidence to justify the 
verdict or other decision, the statement shall specify the 
particulars in which such evidence is insufficient. * * * 
If no such specification be made the statement shall be 
disregarded on the hearing of the motion.” (Page 113, 
and Third Subdivision of Section 287, Tenth Session laws. ) 


* When the motion is to be made upon the minutes of 
the Court. and the grouuds of the motion is the insuffiei- 
ency of the evidence to justify the verdict or other decis- 
ion, the notice of motion must specify the particulars in 
which the evidence is alleged to be insufficient. * +* * 
If the notice does not contain the specifications here indi- 
cated, when the motion is made on the minutes of the 
Court, the motion must be denied.” (See Fourth Sabdivis- 
ion of same Section. ) 


“Tf the motion is to be made upon a Bill of Ex- 
ception and no bill has already been settled as hereinbe- 
fore provided, the moving party shall have the same time 
after the service of the notice to prepare and obtain a 

ment of the bill of exception as is provided after the 
entry of judgment or after receiving notice of such entry 
as provided by Section 281, and the bill of exceptions shall 
be prepared and settled in a similar manner. If a bill of 
exceptions has already been settled and filed when the no- 
tice of motion is given, such bill shall be used on the mo- 
tion.” (See Second Subdivision of same Section.) 


The mode provided for preparing and settling Bills of 
Exception by said Section 281, is as follows: 


“The point of the exception shall be particularly stat- 
ed, except as provided in relation to instructions.” * * 


These, we believe, are all the provisions of the Code 


applicable to this question. It will be seen that the notice 


of motion, foun in record, page 60, designates that the 
motion will be based upon affidavits, bills of exceptions, 
minutes of the court, and statement of the case. The af- 
fidavits referred to have no connection whatever with the 
question of the sufficiency of the evidence and besides 
none were filed if they did. Hence it will be observed 
that the specification of the particulars in which the evi- 
dence is insufficient should have been made. This not be- 
ing done the Court will not consider that question but will 
assume that the evidence amply sustains the special find- 
ings, general verdict and Judgment of the Court. If the 
plain language of the statute requires any interpretation 
it will be found in the decisions of the Supreme Court of 
this Territory in the following case: Griswold vs. Baley, 
Ist Montana, 545. 


Nor is any objection urged as to the sufficiency of the 
findings to support the judgment. Nor could it be made 


ture, =eeeneeif there was. There must be ai absolute incon- 


sistency between the express findings and the judgment, 
and not that they are insufficient to support it. Chuma- 
sero vs. Vial, 3d Montana,376; Mathuas vs. Kinseil, 41 
California, 5-12. 


Besides, no exception was taken to the want of a find- 
ing upon any material fact, no finding thereof requested, 
the presumption will be that every fact necessary to be 
found, and not contained in the express findings, were 
found by the jury to support the judgment. Henry vs. 
Evarts, 30th California, 425; Lemksbeny vs. Magroff, 33d 
California, 237; James vs. Williams, 31st California, 211. 


There is no absolute or any inconsistency between the 
findings and the judgment. The Court will assume there- 
fore that they are sufficient to support it, and that the evi- 
dence supports the findings. 


Nor will the Court consider any of the pretended ex- 
ceptions contained in the statement settled long after the 
trial unless embodied in the bills of exceptions taken dur- 
ing the trial, forthe reason that it does not appear from 
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what particulars the same is insufficient. The code of civil 


procedure of this Territory passed at the Tenth Session of 
the Legislative Assembly, provides as follows : 


“ When the notice of motion designates as the ground 
of the motion insufficiency of the evidence to justify the 
verdict or other decision. the statement shall specify the 
particulars in which such evidence is insufficient. * * * 
If no such specification be made the statement shall be 
disregarded on the hearing of the motion.” (Page 113, 
and Third Subdivision of Section 287, Tenth Session laws. ) 


“ When the notion is to be made upon the minutes of 
the Court. and the grounds of the motion is the insuffici- 
ency of the evidence to justify the verdict or other decis- 
ion, the notice of motion must specify the particulars in 
which the evidence is alleged to be insufficient. * * * 
If the not/ce does not contain the specifications here indi- 
cated, when the motiow is made on the minutes of the 
Court, the motion must be denied.” (See Fourth Sabdivis- 
ion of same Section. ) 


“If the motion is to be made upon a Bill of Ex- 
ception and no bill has already been settled as hereinbe- 
fore provided, the moving party shall have the same time 
after the service of the notice to prepare and obtain a 

ment of the bill of exception as is provided after the 
entry of judgment or after receiving notice of such entrv 
as provided by Section 281, and the bill of exceptions shall 
be prepared and settled in a similar manner. If a bill of 
exceptions has already been settled and filed when the no- 
tice of motion is given, such bill shall be used on the mo- 
tion.” (See Second Subdivision of same Section.) 


The mode provided for preparing and settling Bills of 
Exception by said Section 281, is as follows: 

‘The point of the exception shall be particularly stat- 
ed, except as provided in relation to instructions.” * * 


These, we believe, are all the provisions of the Code 
applicable to this question. It will be seen that the notice 


of motion, foun: in record, page 60, designates that the 
| motion will be based upon affidavits, bills of exceptions, 
f minutes of the court, and statement of the case. The af- 
| fidavits referred to have no connection whatever with the 
question of the sufficiency of the evidence and besides 
none were filed if they did. Hence it will be observed 
that the specification of the particulars in which the evi- 
dence is insufficient should have been made. This not be- 
ing done the Court will not consider that question but will 
assume that the evidence amply sustains the special find- 
ings, general verdict and judgment of the Court. If the 
plain language of the statute requires any interpretation 
it will be found in the decisions of the Supreme Court of 
this Territory in the following case: Griswold vs. Baley, 
Ist Montana, 545. 


Nor is any objection urged as to the sufficiency of the 
findings to support the judgment. Nor could it be made 
oil ute, aaeuee if there was. There must be an absolute incon- 
sistency between the express findings and the judgment, 
and not that they are insufficient to support it. Chuma- 
sero vs. Vial, 3d Montana,376; Mathuas vs. Kinsell, 41 
California, 5-12. 


Besides, no exception was taken to the want of a find- 
ing upon any material fact, no finding thereof requested, 
the presumption will be that every fact necessary to be 
found, and not contained in the express findings, were 
found by the jury to support the judgment. Henry vs. 
Evarts, 30th California, 425; Lemksbeny vs. Magroff, 33d 
California, 237; James vs. Williams, 31st California, 211. 


There is no absolute or any inconsistency between the 
findings and the judgment. The Court will assume there- 
fore that they are sufficient to support it, and that the evi- 
dence supports the findings. 


Nor will the Court consider any of the pretended ex- 
ceptions contained in the statement settled long after the 
trial unless embodied in the bills of exceptions taken dur- 
ing the trial, forthe reason that it does not appear from 


es at Pow “Sh te. 


eo perme pie 


ss. NM 


statement that the objections at the time were delivered zn 
writing to the Judge, entered in his minutes or written 
down by the Clerk. (See record—Greenhood vs. Randall; 
Randall vs. Greenhood, 8d Montana; Greenhood vs. Ran- 
dall, 111 United States, 775. ) 


Limiting this inquiry theyefore to the bills of excep- 
tions embodied in the record,as they disclose any grounds 
upon which a reversal shall be had? 


First—As we have seen by the Section of the statute 
quoted, the exception must point out specifically the 
gerounds of the objection relied upon. Second—It is a fa- 
miliar and universal rule that the party making the ob- 
jection is confined to the particular objection thus made ; 
and Third, That by Section 279, page 110, of the Code re- 
ferred to, it is provided—* That no exception shall be re- 
garded on a motion for a new trial or on appeal unless the 


exception be material and affect the substantial rights of 
the parties.” 


Tested by these rules, how do we find the bills of ex- 


ception, taking them up seriatiém as they appear in the re- 
cord: 


Bill of Exceptions, No. 1, page 6 of record, contains 
an objection and exception to the abstract of the Register 
of the United States Land Office, “ for the reason that the 
same was not competent evidence to establish the convey- 
ance of land by the United States to any person.” 


First—It is shown that the patent was not in posses- 
sion of plaintiff and was likely lost, and this was the best 
evidence that one had issued to the Probate Judge. 


Second—If not competent to establish a legal paper 
title, it was competent to show that plaintiff and her pre- 
decessors in interest claimed under color of title exclusive 


of any other right, as affecting that branch of her title un- 
der the statutes of limitation. 


Third—It could not have injured the defendant, first, 


because they both claim a title under and from the United 
States, through the Probate Judge; and second, because 
the patent was afterwards introduced without any avail- 
able objection and exception, which established the fact 
of its issuance and cured any error that might have occur- 
red. 


Fourth— Because it could in no manner affect the find- 
ings of facts upon the issue of adverse possession, and 
tended to show culor of title and good faith in plaintiff and 
her predecessors in interest claim to the property. 


It will be seen from Bill of Exception No. 2, page 8 of 
record, that no specific objection was made to the intro- 
duction of the copy of this patent as found upon the Coun- 
tv records. If plaintiff in error had objected at the time 
to its introduction, for the reason that the original was not 
sufficiently accounted for, or its loss established, the proofs 
might then and there have been supplied. The very ob- 
ject of requiring the objection to be thus specifically point- 
ed out at the time the evidence is offered, is to afford an 
opportunity to supply the requisite evidence and avoid er- 
ror. He cannot afterwards insert this kind of an objection 
in his assignment of errors and make it available after 
gambling fora verdict. And this is what he has tried to 
do. (See record, page 60, Subdivision 6.) Besides, plain- 
tiff was not injured but benefitted, as he claimed title un- 
der this very patent to the Probate Judge, and without 
which he had no pretext for a claim to the property in 
question. 


As to Bill of Exceptions No. 3, the reasons heretofore 
given in reference to Nos. 1 and 2 will apply with equal 
force to it. Besides both parties claimed Lot 8, Block 30, 
under the Helena Townsite entry, and it was important to 
both to show that there was such a lot, nor does the 
objection or exception amount to anything. The excep- 
tion found on record, page 11, shows that the introduction 
of the plat was gbjected_ to for the reason that it was not 
properly authenticated, and because it does not show that 
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it was the original plat or was approved by the Board of 
County Commissioners, but the bill of exceptions wholly 
fails to show that these /acts did not appear from the plat 
itself or other competent evidence. 


It seems to us that it would be a very difficult matter 
to establish injuiry to any one when both parties claim the 
property, as Lot 8, in Block 30, under the Helena Town- 
site, by introducing any kind of a plat showing the locus 
in quo, about which there is no dispute. Even if there 
was a question as to the identity of the property and a 
map was improperly admitted, injury would have to be 
shown, as it must controvert some material fact claimed 
by plaintiff in error, not support that fact. Here it is not 
shown that the plat did not locate Lot 8,in Block 30, as 
being the identical twenty-five feet of ground in Main 
street, in Helena City, as claimed by both parties. It does 
not appear that it was not the original map approved by 
the Board of County Commissioners, and if it did there 
could be no pretext for claiming that any injury occurred 
under the facts and issues in the case. ; 


By this Bi!l of Exceptions it will also appear that the 
application of Wau Lee, one of the predecessors in inter- 
est of defendant in error, made a written application to 
the Probate Judge for a deed to the lot in question, which 
was offered in evidence. The plaintiff * objected to the in- 
troduction of the same” without assigning any reason 
therefor. Such a bill of exception as we have seen is un- 
available for any purpose. If, however, it was it might 
be easily shown that such an application was eminently 
proper under our statute. Nospecifie objection is pointed 
out to its form or sufficiency, and if none at all was neces- 
sary, it certainly did not injure plaintiff in error or impair 
his Shee. At all events a deed was given the applicant 
and the law will presume that the officer making it did 
his duty, and that the preliminary steps necessary to pro- 
cure it had been properly taken—in that the application 
was regular in the absence of any showing to the contrary. 
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It was proper to show how he applied for the deed, and if 
there was anything wrong about it the error should have 
been pointed out. There is nothing in the point under any 
state of facts found in the record. 


Section 1209 and 1210, of the Act of the Legislative 
Assembly, provides that “‘every ciaimant shall file in the 
office of the Probate Judge a statement of his or their 
claim, etc. * * * .Such statement shall be in writing, 
signed by the party making the same and certified by the 
affidavit of such party, etc., etc. ** * Such statement 
shall specify the grounds of such claim, particularly de- 
scribing the lot claimed, the date as near as may be of the 
occupation of said lot and by whom, what improvements 
have been made on said lot, and the value thereof and that 
such lot is now actually possessed and occupied by such 
claimant.” * * * The applicant being the actual oc- 
cupant complied literally with the statute. The proof may 
not have been necessary, as the deed may have been suf- 
ficient to raise the presumption that it was made, the form 
and sufficiency thereof being in no way questioned. 


In the same bill of exceptions plaintiff objected to 
the introduction of the deed to Wau Lee from the Probate 
Judge for the reason “ of cts invalidity as a conveyance of 
the property, and that it was incompetent, it appearing that 
it was executed to a Chinaman, a person not allowed by 
law to become a citizen of the United States.” 1 


As to the first grounds of objection, the deed appears 
to be in due form and sufficient for the purpose. No de- 
fect is pointed out affecting its validity, and under the stat- 
utes and decisions quoted the exception is unavailable. 


The second objection is equally untenable. The in- 
sertion by the officer in this deed of the word in bratkets 
[Chinaman] was not necessarily or properly in the deed, 
and is consequently not competent and sufficient evidence 
to show that the grantee was an alien born Chinaman if it 
was at all material. Besides it could make no difference 
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whether the deed was valid or invalid on account of being 
made to an alien Chinaman. Under the pleadings and 
evidence introduced without objection, it was competent 
evidence as affecting the claim of the defendant in error, 
a successor in interest of the grantee in the deed under the 
statutes of limitation. 


There are three phases to this case: First, Strict le- 
val title; Second, Title by advérse possession ; and Third, 
In the absence of title by either of these. the prior posses- 
sory title. The deed was certainly competent even if in- 

ralid, as showing a link in the chain of title to her as af- 
fecting the good faith and. character. of her claim under 
“the statute of limitations, It ends to show that she had 
reason to believe that she was the owner of the lot when 
she went into possession of it,and especially that what- 
ever claim she made was one of title exclusive of any 
other right. It may be claimed that the deed from Mce- 
Cann to her’ is all-sufficient for that purpose. We grant 
that itis. Yet, certainly no one can be injured if she de- 
sires to go further than is necessary and show that she 
claims through his predecessors in interest, however de- 
fective their title may be. If she held the property for the 
statutory period of acquiring it by adverse possession, and 
the fact that she derived under color of title is essential for 
that purpose, it would be difficult to see how a deed to her 
predecessor in interest is not competent to show color of 
title or the character of claim she asserted Besides we 
shall hereafter see that it was not necessary to connect 
herself with her predecessors in interest in order to acquire 
title by adverse possession as she occupied the property 
for the requisite period under McCann’s deed, and after 
the conveyance of the Probate Judge to Tanner, a prede- 
cessor in interest of plaintiff in error. So that at all 
events no possible injury could occur. But aside from all 
this. as affecting the strict legal paper title it was compe- 
tent. Besides being necessary ta set the statute of limi- 
tation in motion, (it not SS CREPE Probate 


Judge) it was a valid deed and conveyed a valid title to 


Wau Lee—even if it is to be assumed that. he was an alien 
Chinaman ; first, because none but the Government could 
take advantage of it and set it aside, the same being good 
as to third parties, and second, because the Act of Con- 
gress in disposing of the town lots after a patent has been 
issued to the Probate Judge, expressly provides that he 
shall hold it in trust for the actual occupants thereof. It 
is plain and unambiguous, end-reads-ac-follewe~ 


Section 2387, page 4387, Revised Statutes of United 
States, Second Edition, A. D. 1878, reads as follows: 


‘* Whenever any portion of the public lands have been 
or may be settled upon and occupied as a townsite, no& 
subject to entry under the agricultural pre-emption laws, 
it is lawlul, in case such town be incorporated, for the cor- 
porate authorities thereof, and, if not incorporated, for the 
Judge of the County Court, for the County in which such 
town is situated, to enter at the proper Land Office, and at 
the minimum price, the land so settled and occupied in 
trust for the several use and benefit of the occupants there- 
of, according to their respective interests ; the execution of 
which trust, as to the disposal of the lots in such town, and 
the proceeds of the sales thereof, to be conducted under 
such regulations as may be prescribed by the legislative 
authority of the State or Territory 1 in which the same may 
be situated.” 


The case of the State of Nevada ex rel. Faok Lurg, is 
precisely in point except the word bona fide resident is 
used instead of occupants. (See case cited, 18th Nevada, 
261.) 


The Legislative Assembly in the Sections of the Act 
heretofore quoted, recognizing the right of Congress in 
primarily disposing of the soil likewise provides for the 
execution of a deed tothe occupant of the lots without 
reference to whether he is an alien or not, or whether if an 
alien he has _ declared his intentions to become a citizen. 
We will not consume time in presenting an argument to 
uphold the policy of this legislation, as applied to the case 
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at bar, as contradistinguished from pre-emption, home- 
stead and mineral entries, in each of which it is expressly 
provided that none but citizens, or those who have declar- 
ed their intentions to become such, shall receive patents 
therefor. Here the deed is executed after the emination 
of the patent, and the Court cannot limit the term occu- 
pant to citizens, or those who have declared their inten- 
tions to become such, without legislation, and defeating 
the right of Congress to primarily dispose of the soil. If 
Wau Lee had no right to receive a deed Tanner did, and 
according to the findings, as we shall presently see. defend- 
ant occupied the property uuder the deed for full three 
years, the statu’ ory period ot limitations, after the execu 

tion of the deed to Tanner. If this is true, it is idle to 
talk of injury to plaintiff in error, however defective her 
paper title. This Court held in the case of Leffingswell vs. 
Warren, 2d Black, 605, that a void tax deed was sufficient 
to set the statute of limitations in motion when the gran- 
tee had otherwise brought himself within the rule. Much 
mere then would this void deed be competent as affecting 
the bonafides of the claim of a successor in interest of 
such a grantor. The immediate grantor would certainly 
be charged with the infirmities of his deed to the full ex- 
tent that his successor in interest would be. They both 
characterize the claim, and as much in the one instance as 
the other. This deed to Wau Lee was competent evidence 
on this wing of defendant in error’s title. 


By reference to Bill of Exceptions No. 4, as found on 
record, pages 14 and 15, in so far asit relates to the.intro- 
duction of the deed from Lum Sing to Patrick McCann, 
it will be seen that no objection was made or exception 
taken that can be entertained by the Court. It was not 
even objected to on any particular grounds; counsel con- 
tented themselves by saying in their bill of exceptions: 
“To the introduction of which defendant then and there 
objected.” The Court overruled the objection and the de- 
fendant excepted. 


The remaining portion of this bill of exceptions goes 
to the testimony in reference to the contents of a deed 
from Wau Lee to Lum Sing. This could not affect that 
branch of the case by which title was claimed by defend- 
ant in error under the statutes of limitation; first, because 
she held for three years after her deed from Lum Sing 
to McCann, and from McCann to her, which were intro- 
duced without objection, as shown by the bills of exception 
and opinion of the Court in this case. 


But if incompetent for any purpose it was stricken 
out on motion of plaintiff in error, as will be seen by ref- 
erence to bottom of pages 30-31. This, we submit, suf- 
ficiently isposes of Bill of exceptions No. 4. See aleo note 
of at close of this bill of exception on page 16. This 
shows that the Court did not consider the execution and 


loss of the deed from Wau Lee and Lum Sing sufficiently: 


accounted for, and consequently struck out the evidence 
in reference to it. 


Asto Bill of Exceptions No. 5, found on pages 23-24, 
it will be seen that none of the objections specify any rea- 
son except the one in reference to the contents of the deed 
from Wau Lee to Lum Sing, which evidence, as we have 
shown, was stricken out. 


The motion for a non-suit and to strike out certain ev- 
idence as contained in Bill of Exceptions No. 6, has been 
considered as the questions arose in the record. The mo- 
tion to strike out certain evidence was sustained as to the 
seventh and eighth grounds. (See record, page 81.) These 
are the only grounds worthy of any consideration 


Nor can the exclusion of all of the evidence of the 
deed and its contents from Wau Lee to Lum Sing affect 
the title of defendant in error under the statutes of limi- 
tation. It breaks alink in the chain of paper title but 


does not disturb the continuety of her actual possession, ov the cL BS 
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It is not necessary to connect herself with the title of 
Lum Sing, as the jury find as a fact that she entered into 
actual possession under her deed from McCann at the 
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date of her deed on August £d, 1870, and continued to so 
occupy it| to October 4th, 1877, is more than three years. 
(See special findings six and seven, page 56 of record.) 
Hence it could not affect the results of this case whether 
all antecedent deeds were stricken out. Whether Me- 
Cann had any title at all or not, if defendant entered un- 
der a deed from him into the actual possession of the prop- 
erty and occupied it for three vears under the statute, she 
acquired a title by disseizen of the real owner. This 25- 
foot town lot had a 24-foot cabin on it. This fact was not 
controverted ; it was not necessary to submit a special find- 
ing uponit. If it was, plaintiff in error should as we have 
seen, have offered it or it will be seen have been found 
to support the yudgment. And so it is this log cabin twen- 
ty-four feet wide by sixteen feet deep, fronting on Main 
street, was taken actual possession of by defendant. in er- 
ror, upon the receipt of her deed from McCann on the 2d 
of August, 1870, which was actually and continuously oc- 
cupied by her up to her eviction onthe 4th of October, 
1877. (See evidence of Joshua Armitage and others, page 
40, and special findings 5,6, 7 and 8, page 56, of record.) 
And the Supreme Court of our Territory have interpreted 
our statute of limitations by its instructions and sustain. 
ing the judgment upon the facts found. It is a part of our 


practice act and the construction thus given it, will not be 
disturbed. 


The jury find that defendant in error took actual pos- 
session of the property on the 2d of August, 1870, wnder 
her deed and continued to hold such actual possession up 
to October 4th, 1877—a _ period of over seven years. <Ac- 
tual possession of this house has a definite legal significa- 
tion as contradistinguished from constructive possession, 
and the Court, as we have seen, will assume that the evi- 
dence in this case amply supported the findings. 

If no title passed from the Probate Judge until the is- 
suance of the deed to him (Tanner) and the statute did 
not begin to run in favor of defendant in error until that 


time, it will be seen by record, page 32, that this, deed 
bore date February 23d, 1873, and that the defendant in 
error remained in the actual possession under her deed 
from August 2d, 1870, to October 4th, 1877, the date of the 
ouster by plaintiff in error. Hence there was a_ period 
of over three years occupancy by her after the deed was 
made tu Tanner by the Probate Judge. Our statute of 
limitations on this point is as follows. 


“Section 4. In every action for the recovery of real 
property or the possession thereof. the person establishing 
a legal title to the premises shall be presumed to have 
been possessed thereof within the time prescribed by law, 
and the occupation of the premises by another shall be 
deemed to have been under such legal title, unless it ap- 
pear that such premises shall have been held and _ possess- 
ed adversely to such legal title for three years before the 
commencement of the action.” 


‘Section 5. For the purpose of constituting an ad- 
verse possession by any person claiming a title founded 
upon a written instrument or judgment, or decree laid, it 
shall be deemed to have been possessed and.occupied in 
the following cases: First—Where it has been usually 
cultivated and improved. Second—Where it has been 
protected by a substantial enclosure. Third—Where (al- 
though not enc!'osed ) it has been used for the purposes of 
husbandry or pasturage, or for the ordinary uses of the oc- 
cupant. Fourth—When a Known lot or single farm not 
exceeding one hundred and sixty acres in extent has been 
partially improved, the portion of such farm or lot that 
may have been left, not cleared or not enclosed according 
to the usual ‘course or custom of the adjoining country, 
shall be deemed to have been occupied for the same 
length of time as the part improved and cultivated.” 


Hence, when defendant in error entered into posses- 
sion of this cabin and lot under her deed from McCann 
and continued in such possession, she acquired a title sep- 
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arate and distinct from that conveyed by deeds and about 
which alone exceptions have sought to be taken. 


Mr. Tyler in his work on Ejectment, page 852, lays 
down the following rule: ‘‘ Whenever the statute declares 
what shall constitute the possession adverse, the question 
is settled by a reference to the statute, and the decisions 
of the Courts which have been made under it. But when 
the statute is upon the subject, the question Is settled 
by general principles, which have been sanctioned by the 
Courts.” | 

Our statute, as we have seen, has spoken upon the 
subject and ar interpretation has been given it by the 
highest judicial tribunal! in this Territory in the case of the 
National Mining and Exploring Company vs. Powers, 3d 
Montana, 344 et seqg., and in the very case at bar. 


Defendant entered peacably into the actual possession 
of the cabin and lot under her deed on the 2d of August, 
A. D. 1870, and continued to oceupy it up to October 4th, 
1877. Section 3, of Statutes of Montana Supra, is as fol- 
lows: ‘“‘ Any peacable entry upon real estate shall be 
deemed sufficient and valid as a claim unless an action be 
commenced by the plaintiff for possession within one year 
from the making of such entry, or within three years 
trom the time when the right to bring such action occru- 
ed.” What then was the effect of the adverse occupa- 
tion of the defendant in error wader her deed tor the three 
vears after the emination of the toro patents, the one to 
Wau Lee and the one to Tanner, stripping the case of all 
other questions and considerations ? 


If she acquired a title as against the true owner whom- 
soever he may be, what was the effect, and how is it to be 
lost or divested ? 


We assert that under the authorities and construction 
given this statute by ourown Supreme Court, that it di- 
vested plaintiff in error and his predecessors in interest of 
their true paper title (if they ever had any) and vests a 
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perfect title in defendant inerror. In support of this we 
refer to National Mining and Expioring Company vs. Pow- 
ers, Supra, page 348,3d Montana, where the following 
language is used, and authorities cited : 


“Was the possession of Mrs, Powers adverse under 
the laws of the Territory ? She made a peaceable entry 
upon the premises, enclosed the same by a fence in 1872, 
and annually cultivated and improved the same from 1872 
to 1876. If her possession during the time was adverse to 
that of applicant, she acquired a good title to the land 
which she actually occupied. The Courts have held un- 
der similar statutes that adverse possession not only bars 
the remedy and extinguishes the right of the party having 
the true paper title, but vests a perfect title in the adverse 
holder. See Leffingwell vs. Warner, 2d Black, U. S., 599; 
Meeks vs. Vassault, 3d Sawye., 206; Anington vs. Les- 
com, 34 California, 365 ; Cannon vs. Stockman, 36 @d, 535 ; 
Fegg vs. Mayo, 39 id, 262; Morris vs. DeCelis, 51 id, 55 ; 
Angell on Limitations, 5th Ed., Ch. 31.” 


Such was the interpretation given to the California 
Statute from which ours is taken, and our Courts have fol- 
lowed it. Pursuing this case further, it will be seen that 
the first entry of plaintiff in error, or his predecessors in 
interest, was when defendant in error:was evicted on Oc- 
tober 4th, 1877. She brings this suit before the expiration 
of two years therefrom, to-wit: June 3d, 1879, and defend- 
ant therein answers on November 21st, 1879. She had not 
lost her title by adverse possession, has not conveyed it 
away or otherwise disposed of it, but holds it yet, and here 
and now claims her right to it. 


The substantial facts in this case, uncontradicted and 
uncontrovertable, creating a title by adverse possession in 
defendant in error can only be defeated upon the theory. 
that after it is 30 acquired the former owner of the prop- 
erty by bare entry could divest her of her title and of the 
remedies afforded by law for its protection. Such a posi- ve 
tion we assume is too unreasonable to be entertained for a 
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moment. Yet it covers all the merits plaintiff in error has 
in this case. 


As we have seen, there is not an exception taken by 
plaintiff in error touching the title of defendant in error 
by adverse possession. No objection to the evidence that. 
the lot was covered to the extent of a 24-foot cabin. No 
objection to the sufficiency of the evidence to support the 
findings that she entered into actual possession under her 
deed on the 2d of August, 1870, and continued so to pos- 
sess it up to October 4th, 1877. These were naked facts 
requiring no interpretation by instructions, but “ zp so 
facto” constituting adverse possession under the statutes 
of the Territo: . of Montana. 


Had the Court submitted the proposition to the jury 
as to whether defendant in error held adverse possession of 
the property for the period of three years, theyg instruc- 
tions defining what constituted adverse possession would 
have been proper, and any error in them reviewable as 


affecting the merits of the controversy. But such 


is not 
the case here. 


The jury find entry and actual possession 
by defendant in error, under her deed continued for seven 
years, Which is of itself declared a ‘* suficzent and valid 
claim,” by Section 3 of the statute quoted, and is made 
adverse possession by the express terms of Sections 4, 5, 6, 
and 7. And this really is al] there is in the case, and such 
is the view taken of it by the Supreme Court, from which 
this appeal is taken, as will be seen by reference to opin- 
ion by Galbraith, J., record page 64 et seq. 


Under this view of the case we claim that the instruc- 
tions cut no figure and could not affect’ the merits of this 
controversy. Should the Court, however, be of a differ- 
ent opinion, we respectfully submit the following points 
and authorities in reference to them: 


First—We assert that under the provisions of the 
Practice Act of Montana Territory and the decisions of 
the Supreme Court thereof under it, there is not a single 
exception embodied in the record that can properly be 


considered by this Court. Section 253, Subdivision Sev- 
enth, page 102, Tenth Session Laws of Montana, 1877, reads 
as follows : 


“Seventh. When either party asks special instruc- 
tions to be given to the jury the Court shall either give 
such instruction as required, or positively refuse to do so, 
or give the instruction with a modification, and shall mark 
or endorse upon each instruction so offered in such manner 
that it shall distinctly appear what instructions were given 
in whole or in part, and in like manner those refused, so 
that either party may accept tothe instructions as given 
or refused, or modified or to the modification thereof. Al] 
instructions given by the Court, with those refused, must 
be fied as part of the record. If either party to the trial 
desires to except to any instructions given by the Court, 
or to the gefusal of the Court to give an instruction asked 
for, or any modifications thereof, he shall reduce such 
exception to writing and file the same with the Clerk before 
the cause 1s submitted to the jury.” 


The object of this law was to call attention to the par- 
ticular objection to instructions given or refused or modi- 
fied betore the cause is submitted to the jury so as to en- 
able the Court to consider the same. This is too apparent 
to require comment. As will be seen by Bill of Excep- 
tion No. 8, record page 44 et seq., plaintiff in error content- 
ed himself by simply excepting to the giving, refusing and 
modifying the instructions sought to be excepted to. The 
Supreme Court of this Territory has passed upon this pre- 
cise point in the case of Randall vs. Greenhood, 3d Mon- 
tana, page 506. The exception does not show that the ob- 
jection in writing was filed before the case was submitted, 
as required by the statute. Upon this point the Court say, 
after quoting the foregoing section of the Practice Act: 
“This Section contemplates that the exceptions to in- 
structions must be reduced to writing ina bill of excep- 
tions (which of course must be signed by the Judge) and 
filed with the Clerk before the cause is submitted to the 
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jury. Not one of the exceptions to the instructions, as 
shown by the record, comply with these requirements. The 
mere statement of the record that the Court was asked to 
vive certain designated instructions, which were refus- 
ed and *@- exception taken, or that the plaintiff objected 
to the giving of certain instructions which were refused 
and exception taken, or that plaintiff objected to giving 
certain instructions that were afterwards given, to the 
giving of which the party excepting excepted, without re- 
ducing such exception to writing and filing the same with 
the Clerk, is no compliance with this Section of the Code.” 
As will be seen by the record and brief of counsel in the 
foregoing case i was contended that asthe bill of excep- 
tions in reference to instructions showed that the party 
there and then and at the time duly excepted,” the Court 
would assume from the language wetthat the objection in 
writing was filed as required. But the Court held other- 
wise, and that it should so appear in the bill of exceptions. 
And this Court in reviewing the construction thus given of 
the Practice Act in that particular disposes of the case as 
follows: ‘This judgment is affirmed. The record fails 
entirely to present in proper form any of the questions 
which have been argued for the plaintiff in error.” 


But above all the Supreme Court of this Territory has 
considered these very exceptions insufficient, under the 
section of the Practice Act quoted, as will be seen from 
the record in this case, page 66, where the following ian- 
guage is used: ‘ We are warranted therefore in conelud- 
ing, from the special findings, general verdict and znstruc- 
tions of the Court, in relation to the acquirement of title by 


adverse possession, to which no specific objection is made 
by the defendant.” * * * #* 


There was no objection to the evidence of adverse pos- 
session, under the 7sswves as joined, so that leave to amend 
the pleading could have been had if it was necessary. No 
objection was made to the sufficiency of the evidence to 
support the findings, or, of the findings to support the 


judgment, or any additional findings requested; and no ex- 
ceptions, properly saved to the instructions upon the sub- 
ject of adverse possession: and there is consequently not a 
tenable proposition upon which the plaintiff in error can 
relv so far as this branch of the case is concerned.“Fhe ob- 
jections and exceptions urged can have nothing whatever 
todo with the special findings of naked facts, constituting 
within themselves adverse possession under the statute 
referred to and under the construction. given it, by the 
highest judicial tribunal of this Territory. 


“If the instructions in this case were of any conse-— 
quence whatever in determining the question of adverse pos- 
session under either special findings or a general verdict, and 
exceptions had heen properly saved, it is quite apparent 
that Nos. 12 and 16, offered by plaintiff in error and given 
by the Court, present“his side of the issue much more 
favorably to him than the statutes upon this subject and 
the interpretation given them by the Courts.” 


In addition to the foregoing we also respectfully sub- 
mit the following points and authorities as presented in 
the Court below, and especialld call attention to the able 
and pointed opinion of the Court upon the questions in- 
volved : 


**The complaint avers ownership, coupled with right of 
possession. The third count alleges quiet, exclusive and 
continuous possession of the premises from August, 1866, 
at which time the ouster is alleged.” 


“1. Appellant claims that the plaintiff failed to allege 
the statute of limitations or adverse possession as a sepa- 
rate source of title, and hence must rely upon her paper 
or legal title.” 


“The third subdivision of the complaint seeks to raise 
this very question ; issue is joined upon it by the appel- 
lant’s answer, and proof was introduced under it without 
objection, and the case tried in the Court below upon that 
theory. After pursuing such a course, it is too late now 
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to object, if, in the opinion of the Court, the statute was 
not properly pleaded. But it was unnecessary to plead 
the statute. The allegation would be surplusage. Under 
the allegation of ownership, coupled with the right of pos- 
session, adverse possession could be shown. (Gillespie vs, 
Jones, 47 Cal., 259.) 


“No error occurred by reason of the introduction of any 
evidence relating to the Helena Townsite, copy of patent 
or application of Wau Lee. Sufficient foundation was laid 
for the introduction of the former, and the latter was the 
best and competent evidence of the fact it seeks to prove- 
But the entire evidence to which exception was taken was 
not material, and could have worked no injury to appli- 
eant. The rule is, that where both parties claim title from 
the same source, the paramount source need not be shown. 
(Whitman vs. Steiger, 46 Cal., 256.) Such-are the facts in 
this case, as shown by the evidence and the answer of de- 
fendant.” 


“2. It was never contended in the Court below that an 
alien Chinaman could acquire title under the homestead, 
pre-emption or mineral land laws. It was not necessary 
to maintain such a proposition to meet this case.” 


“The property conveyed wasa portion of the townsite 
of Helena. This property, as conceded by the brief of ap- 
pellant, was held in trust by the Probate Judge for the use 
and benefit of the occupants thereof. No question of. cit- 
izenship was reserved, but occupancy alone is made the 
test of right to acquire title.” 


“Butif the property could only vest in a citizen,or one 
who had declared his intention to become such, this dis- 
ability could not be taken advantage of by a private indi- 
vidual, and as between citizen and alien their titles are 
equally secure and sacred, and equally entitled to the pro- 
tection of the law. The sovereign power, only by “office 
found,” can divest the title. (Territory vs. Lee, 2 Mon- 
tana, 124."") 
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‘It is said that an alien can-take by deed and can hold 
until “ office found,” must now be regarded as a positive 
rule of law, so well established that the reason of the rule 
is little more than a subject for the antiquary. (Gover- 
neur’s Heirs vs. Robertson, 11 Wheat., 619; top page, side 
page 356; Craig vs. Leslie, 3 Wheat., 563; 7 Cranch, 603; 
6 McLean, 5.”) | 


“But after all such a question is not properly present- 
ed by the record. There is no evidence to be found in the 
record, nor was there any in the case that ‘‘Wau Lee” was 
an alien. Appellant contented himself bys howing upon 
the trial that Wau Lee was either a ‘“‘ wash-house” ora 
* Chinaman.” That if a ‘* wash house,” not being in esse, 
no title passed; and that if Wau Lee was a Chinaman, he 
could not, under existing laws, become a citizen. But, as 
before shown, citizenship was not involved, mere occu- 
pancyv being the sine quanon. If, however, citizenship 

ras necessary. it will be presumed. The authorities are 
uniform, so far as we know, that every person residing 
within the jurisdiction of the United States is supposed to 
be a natural born subject until the contrary is found. 
(Governeur’s Heirs vs. Robertson, 11 Wheat., top p. 619; 
6 Black, f. p. 488.”’) 


“Appellant could have had the finding of the jury up- 
on this question. Their finding was that, “* Wau Lee” was 
a ‘* person.” 


‘Appellant asserts again in his brief that the applica- 
tion .by Wau Lee fora deed was a nulity, because the 
blanks were not filled. The objection is technical. The 
requirements of the statute were substantially complied 
with; but both parties claiming under the Probate Judge, 
as well as by adverse possession, the evidence became im- 
material. (Whitman vs. Steiger, 46, Cal., 256.’ ) 


“If there was any defect in the application or right in 
the appellant, before the Probate Judge’s deed issued, it 
should have been asserted in the manner pointed out by 
the statute. Section 1215, R. S. of Montana, provides : 


* ‘In cases where there is a dispute or contest in regard 
to the right to the deed to any lot or lots, the Probate Judge 
or corporate authorities, as the case may be, shall hear the 
testimony relating thereto at such time as they may fix 
therefor; and aftertwo days’ notice of such time and place 
of hearing given to each and every contestant, they shall 
proceed to hear and decide such claims, in accordance with 
the principles of right and justice, and the provisions of 
this chapter; andin case there shall be no appeal taken 
from such decision, as hereinafter provided, then after ten 
days from the rendering of such decision, the said Probate 
Judge or corporate authorities,as the case may be. shall 
proceed to make a deed, as provided in section 1213 of this 
chapter, to the persou or persons to whom the lot or lots 
may have been awarded: Prowded, The corporate au- 
thorities or Judge.as the case may be,may adjourn from 
time to time, as they may deem just, for the fair adjudica- 
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tion of said claim or claims.’ 


“When aright is given and aremedy prescribed in the 
same statute, the remedy is exclusive of any other and 
must be followed. (Territory vs. Deegan, 2 Mont. 82; 
Dudley vs. Mayhew, 3 N. Y., 15.”’) 


“Upon a further examination of the record and bill of 
exceptions, we see that only a general objection was made 
to this evidence. (See Bill of Exceptions, record p. 32.) 
[It has been repeatedly held that this sort of objection will 
not do. He must point out the objection. (People vs. 
Apple, 7 Cal., 289; Kiler vs. Kimbal, 10 Cal., 267; People 
vs. Manning, 48 Cal., 335."") 


3. “As to the third point raised by appellant, we re- 
spectfully submit that there is nothing in it. (See amend- 
ment to bill of exceptions No. 4, reeord pp. 43-44.) This 
testimony, which is now at that time claimed to be objec- 
tiontionable, and was sought to be made the basis of error, 
was, upon appellant’s mofion, taken from the case and the 
consideration of the jury. (See motion, record p. — ; or- 
der striking out evidence, record p, 86.” ) 
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“If there was anything in the fourth point relied on by 
appellant as to the apparent discrepancy between the date 
and apparent acknowledgment of the deed from Lum Sing 
to McCann or as to any other objectionable matter, appel- 
lant, in order to be heard upon it here, should have laid 
his finger on the particular objection in the Court below ; 
this he failed to do. (See bill of exceptions, record p. .”) 


* Authorities have been cited to show that such an ob- 
jection is worthless. (People vs. Apple, 7 Cal., 289; Kil- 
ner vs. Kimbal, 10 Cal,, 267; People vs. Manning, 48 Cal., 
335.) But how could the introduction of this deed injure 
appellant? It was good without an acknowledgment to 
show color of title. (Taylor vs. Holter, 1 Mont. 688.) The 
acknowledgment only entitled 1t to record so as to impart 
constructive notice. Actual notice having been found by 
the jury, the deed cut no figure in the case. (See special 
findings.” ) 


~ 


“5. Instruction No. 1, states the law correctly. (Whit- 
man vs. Stieger, 46 Cal., 256.) Numerous authorities could 
be cited to sustain it.” 


“6. Appellant has not pointed out any error in any of 
the instructions, or referred to any authorities.” 
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7. ‘‘No error can be shown as to the notice of appel- 
lant respecting his good faith in making improvements. 
The question of notice was fairly submitted to the jury, 
and they find that appellant had both actual and construc- 
tive notice. (See special findings 11 and 12, record p. _.) 
Actual notice having been found, any instruction touch- 
ing the question of constructive notice (if erroneous) 
could not have injured appellant. No one would contend 
that the amount of improvements put upon the property 
even if in good faith impaired the title of the true owner 
or created a limit or incumbrance on it. It would simply 
be an offset. against damages for detention.” 


The Section of the statutes of the Territory in refer- 
ence to such improvements reads as follows: 


ELIJAH M. DUMPHY, Puawrirv om Ennor, 


VEV EUS 


ELLEN SULLIVAN, Derenpant in Error. 
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In Error to the Supreme Court of the Territory of Montana. i 


Brier oF DerenpANT In Error in Repty. 


' EDWIN W. TOOLE, 


Of Counsel for Defendant in 


Geo. E. Boos, Printer, Helena, Montana. 


Bruprenie Court of the Ul. 


OCTOBER TERM, 1885, 


No. 168. 


ELIJAH M. DUMPHY, Pwarntirr 1n Error, 
versus 


ELLEN SULLIVAN, Derenpant IN ERROR. 


STATEMENT OF CASE. 


On the 2d of March, 1869, the probate judge of Lewis 
and Clarke County, Montana Territory, entered in the Uni- 
ted States Land Office for the District of said Territory, the 
Helena town site and on the 14th day of September, 1869, 
likewise entered an addition to the same, both being cash en- 
trves. (See record pp. 6 and 7.) 

The patent, however, upon this cash entry did'not issue 
to the probate judge until the 16th of June, 1872, when it 
was probably reached in its order. 
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On the 26th of March, 1869, one Wau Lee, who had a 
cabin on the premises, and was an occupant of it, filed his 
application No. 501, fora deed to said property (record p. 11) 
On the 18th of September, 1869, the probate judge made a 
deed to said Wau Lee (record pages 12 and 13.) On the 25th 
of September, 1869, Wau Lee deeded to Lum Sing which deed 
was lost (record pages 18 and 19, evidence of McCann, Swee- 
ney and Babcock.) and on the 30th of September, 1869, Lum 
Sing conveyed to Patrick McCann and delivered him poss- 
ession of the property (record 14 and 15.) During the own- 
ership of McCann. John M. Sweeney,who had a store directly 
opposite this property, acted as McCann’s agent, collected 
the rents and paid the taxes, until it was sold by MeCann to 
plaintiff (record pages 21 and 22, and evidence of Ashby.) 
On the 2d day of August, 1870, McCann sold and delivered 
possession to plaintiff (record p. 17.) John M. Sweeney con- 
tinued to act as agent for her, collect her rents and pay her 
taxes, up to January 20th, 1884, see record pages 21 and 22, 
being six months longer than it was necessary to acquire ti- 
tle by adverse possession, if the deed from the probate judge 
to Wau Lee was valid. In 1875 Ryan took charge of the 
property, as agent of the plaintiff; after that Shrover, and a 
man by the name of Hoyt had charge of it when this suit 
was brought. (Record pages 20 and 21.) 


On the 22d day of February, 1873, while plaintiff was 
thus in actual possession of said property by her tenant and 
receiving rents and paying taxes through her agent, John M. 
Sweeney, (see record 21 and 22 and evidence of S.C. Ashby 
26) N. Hilger, successor to Truett, assumed to again con- 


vey this property as probate judge, and on the 22d day of 


February, 1873, executed a deed to A. L. Tanner. On Feb. 
27th, 1873, Tanner conveyed to I. I. Lewis on the 29th of Sep- 
tember, 1873, Lewis conveyed to Asenath Martin, and on the 
29th day of January, 1875, Martin conveyed to a man named 
Joshua Armitage, who claims to have went upon the proper- 
ty and nailed up the cabin being the first evidence of any 
possession under the Hilger conveyance, and over five years 
from the entry of defendant’s predecessor under the convey- 
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ances from Probate Judge Truett. On the 4th day of Oc- 
tober, 1877, Armitage conveyed to Dumphy the plaintiff in 
error, and on the 3d of June, 1879, the defendant in error 
brought this action to recover said property. The case was 
submitted to the jury upon the evidence in the record, and 
much indeed not contained in it. 

The statement does not purport to contain all the evi-. 
dence, nor was it proper that it should contain any more 
than was necessary to explain the points raised and renewa- 
ble on appeal. There were special findings and general ver- 
dict rendered by the jury, (record 57, 58 and 59.) The court,: 
before whom the case was tried, overruled the motion of 
plaintiff in error for a new trial. He appealed to the Su- 
preme court of the Territory, it affirmed the judgment of the 
district. court, and he now presents his writ of error to this 
court. 


BRIEF AND ARGUMENT. 


The whole merits of this controversy have been presented 
in the brief and argument of the Hon. Joseph K. Toole, with 
whom we are associated in the case for defendant in error. 


I. 


Plaintiff in error complains because the jury returned a 
special as well as a general verdict, and asserts that it looks 
like oppression‘ to find generally against a party and at the 
“same time find against him all the facfs which could mili- 
“tate against the general finding.”” Had the attorneys who 
tried this case rendered it necessary to embody all the evi- 
dence adduced on the trial in the record the finding and ver- 
dict would be readily explained. These special issues were 
submitted by plaintiff, no objection or exception taken to 
them, and they are embraced in the statement of plaintiff in 
error and are part of the record in this case. 

It is claimed that the evidence is insufficient to support 
the verdict, in that it does not appear from the statement 
that defendant in error was in the occupation of the property 
from January 29th, 1875,when one Armitage (seizing his 
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chance, locked up the house on the premises), to October 
4th, 1877. 

This is the first time that the insufficiency of the evi- 
dence in this or any other respect has been urged by counsel. 
There is a general statement in the motion for a new trial 
that the ‘evidence is insufficient to support the verdict.” It 
does not designate in that particular it is insufficient, nor 
does the statement contain any such designation. The prac- 
tice act of Montana in that respect is identical with, and was 
taken from that of California and Nevada, and the courts 
follow the decisions of those States made under it. The 
statement comprising the record in this case from page 1 to 
page 62 inclusive, nowhere designates as a ground for setting 
aside the verdict, insufficiency of the evidence in respect to 
this or in any other particular. Hence it was never before 
urged, was not and could not be considered by the court in 
passing on the motion. Had plaintiff in error designated 
this as a ground upon which he would rely, in his statement 
defendant in error would then be called upon to see that all 
the evidence upon that point was embodied in the record. 
As it is it was the duty of the court and counsel to utterly dis- 
regard it. 

See statute quoted in brief J. K. Toole, p. 

Pralus vs. Paufee G. & S. Mining Co., 35 California R.30. 

Elder vs. Shaw, 12th Nevada, R. 78. : 

Caldwell vs. Galy, 5th Nevada, R. 258. 

MeWilliams vs.-Huschman, 5th Nevada, R. 263. 

Love vs. Surra, 382d California, R. 639. 

Morrill vs. Chapman, 35 California, R. 85. 

Sanchez vs. MeMahan, 35 California, R. 218. 

Viet vs. Bivens, 28 California, R. 409. 

Wall vs. Preston, 25 California, R. 59. 

Brady vs. O’Brien, 23 California, R. 244. 

Huton vs. Reed, 25 California, R. 483. 

Pactudye vs. San Franciseo, 27 California, R. 415. 

Fitch vs. Bunch, 30 California, R. 208. 

As no question of the sufficiency of the evidence to sup- 


port the verdict in respect to the matters suggested by coun- 
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sel in his brief could be considered by the court, it was not 
necessary that all or any of the evidence should have been 
inserted in the record. In fact it does not purport to con- 
tain all the evidence. See record, page 62. 


Libby vs. Dallon, Ist Nevada, R. 23. 
Bond vs. S.:ate, 2d Nevada, R. 265. 
Howard vs. Whiter, 3d Nevada, R. 539. 
Sherwood vs. Sessa, 5th Nevada, R. 349. 
State vs Parsons, 7th Nevada, R. 58. 


The statute of Montana applicable to the proposition un- 
der consideration will be found on page 94, laws of 1878: 


‘When the notice of motion designates as the grounds 
of the motion the insufficiency of the evidence to justify the 
verdict or other decision, the statement shall specify the par- 
ticulars in which such evidence is insuficient. When the 
notice designates as the grounds of the motion errors of law 
arising at the trial, and excepted to by the moving party, 
the statement shall specify the particular errors upon which 
the party will rely. J* no such specifications be made, the 
statement shall be disregarded on the hearing of the motion.” 


Now as no such question could be considered by the 
court, it would have been its duty to strike out of the’ state- 
ment this or any other evidence of possession. The remain- 
der of the foregoing section on this point is as follows: 


“Tt is the duty of the judge or referee in settling the 
statement to strike out of it all redundant and useless mat- 
ter. * warts | 


We think it useless to pursue this subject further, as the 
court will assume that the evidence is amply sufficient to sup- 
port the findings, verdict and judgment. 


I. 


It is claimed that the deed from the probate judge, Tru- 
ett, to Wau Lee, conveyed no title to him for the reason, 


1st, that no patent had been issued to said probate judge 
at the time this deed was made. And 
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2d, because the said Wau Lee was a Chinaman. 
Neither of these positions can be successfully maintained. 
ii | They are important in this case, for if the deed from the pro- 
<a bate judge to Wau Lee passed a title then the statute of lim- 
25 ae itations were set in motion upon McCann’s entry into poss- 
* Ea ession in 1869, and his actual occupancy to 1870. When his 
: successor, plaintiff, took and held to 1873, the date of the 
second conveyance by the probate judge, would give her a 
G complete title by adverse possession, leaving out of the case’ 
e altogether her adverse possession as found by the jury up to 
) October 4th, 1877, being over three years since the deed was 
made to Wau Lee. 


. a : Upon the f#rst point we submit that the cash entry in the 
4 ts United States Land Office, and certificate given, which is sur- 
Bi RS rendered for the patent, was all that was required to enable 
ee ie the probate judge to convey. This entry, as we have seen | 
ie ae from the evidence of Mr. Moe, Register of the Land Office, : 
oa at Helena, was made partly on the2d of March, 1869, and the : 
Be balance on September 14th, 1869. It was not necessary to : 
se bs await the slow process of obtaining a patent; tha bare evi- 
ee dences of the title he acquired by the entry. The applica- | 
See Oe tion of Wau Lee, who had a cabin upon this lot and was an 
pe ay occupant of it, is but one out of a great many, of the : 
aig § applications and deeds made before the emanation of 
ep the patent, and after the cash entry of the land by the pro- i 
ooh bate judge, z. e. 501. But the Act of Congress refers especi- 
2 eae ally to this entry, and not to the patent. The portion of it | 
By 4 applicable is as follows: 
oie “Whenever, ete. + * * it is lawful for the judge 
ae ae of the county court for the county in which the town is situ- | 
ye: ated, to enter at the proper land office and at the minimum : 
‘ price the land so selected and occupied in trust for the sev- 
e eral use and benefit of the occupants thereof according to 
mite their respective interests. The execution of which trust as 
had oe to the disposal of the lots of such town and the proceeds 


of the sales thereof to be conducted under such regulations 
Gh as may be prescribed by the legislative assembly of the state 4 
CECB. or territory in which the same mav be situated.” 


By this it will be-seen that the trust is created: by: the 
entry in the land office, and that the trust is:in favor. of the 
; occupants of the lots; and that:the execution of the trust in: 
the disposal of .the lots is to-be regulated by the legislative: 
assembly. : 


The legislative assembly of the Territory laws.of 1864.. 
See 5 and.6, page 61, is as follows: 


Fourth session laws, page 61, sections 5 and 6. 


| ‘‘Immediately after such survey and. plat has been 
made, or if a survey and plat has been made previous to the 
entry. according to the provisions of section three of this 
act, then immediately after the entry of these lands at the 
proper land office, as provided in first section of this act, the 
corporate authorities, or the probate judge, as the case may 
be, shall cause a notice to be published in all the newspa- 
pers, published in such town, or if no newspaper be pub- 
lished in such town,then by advertisements posted , up.in 
in twelve of the most public places in such town, for at least 
two months, giving notice of such entry, and requiring every. 
claimant or claimants of any town lot or lots, to file in the 
office of such incorporate authorities, or probate judge as the 
case may be, a statement‘of his or their claims within two’ 
months from the date of the first publication of such no- 
tice.” 
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Sec. 6. Such statements shall be made in writing, sign- 
ed by the party or parties making the same, and verified by 
the affidavit of such party or parties, and shall be recorded 
at length in a well bound book to be provided and kept for 
such purpose by such incorporate authorities, or judge of 
probate, as the case may be. Such statement: shall specify 
the grounds of such claim, particularly describing: the lot or 
lots claimed, the date as neaf:as may be of the occupation of 
said: lor or lots,and by whom; what improvements ‘have 
been made on said lot or lots and the value thereof; and that 
such lot or lots are now actually possessed and occupied by 
such claimant, os that the right'to such occupations: in the 
claimant, if such lot or lots are occupied by another.” © e 
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) By reference to record, page 13, it will be seen from the 
evidence of A. J. Fisk that that the “ notice of the entry of 


Helena town site was published in Helena Herald for sixty 
days, commencing March 9th, 1869.” 


As no objection was ever made to the deed of the pro- 
bate judge to Wau Lee upon the grounds stated, defendants 
in error were not required to produce certified or sworn cop- 
ies of the certificate of the entry on March 2d, 1869. It will 
therefore be conceded that the money was paid for the land 
and the certificate issued. It will be observed that the leg- 
islative assembly in prescribing the mode of disposing of 
these lots so held in trust by the probate judge by the entry 
in the land office, required Wau _ Lee to make his application 
HAPS and pay for his lot and get his deed just as he did. This 
rat. objection was never made to the deed to Wau Lee, and 
Pipe while we do not think there is anything of merit in it, we 
40 a ' insist that it ought not to be considered. If it had been 
i properly made whatever was necessary to show a right to 
i : convey might then and there have been produced in evi- 
} 


dence. | 


a4 The second objection urged by counsel that Wau Lee, 
although an occupant of this lot, could not acquire title from 
the probate judge, is equally untenable. The Congress of 
the United States has a right to dispose of the public domain 
rate and if it chooses to make the only qualification to purchase 
a iz a town lot depend upon his occupancy of it, we can see no 

reasonable objection to this policy. The term occupant has 
ais received a judicial construction in this connection, and in ad- 
eee dition to the authorities and argument presented by our asso- 
ee es ciate counsel in this case we cite the following: 


2 oe Lechler vs. Chaplen, 12th Nevada, 65. 

es Eureka vs. Way, 11th Nevada, 171. 

Bee | The legislative assembly may prescribe the manner of 

disposing of these lots, but it cannot curtail or enlarge the 

=) ae class of persons who may purchase them of the probate 

he judge. Congress has not deemed it proper to attach to such 
qualifications the pre-requisite of citizenship in the sense 
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used in homestead, preemption, timber culture, desert and 
mineral entries. 


It is clear that under the findings plaintiff was in fhe ac- 
tual occupation and possession of the property at the time 
the deed was made by probate judge Hilger to Tanner, and 
that such deed on that account conveyed no title to him. 


The defendant in error is in such case entitled to recover on- 


her prior possession, and right of possession as a beneficiary 
of the trust at that time. See record, p. 56, findings, 6, 7 and 
16. : 


But we insist that her title was regularly acquired, and 
her right of possession complete at the time of the commence- 
ment of this action, and that she has not since lost any of 
her rights. The cash entry by Truett on the-2d of March, 
1869, gave him a right to convey, and there ean ‘be no reason 
why the section of the statute of Montana quoted at top of 
page 8, of brief of plaintiff in error, does not apply. The 
deed made by him was in fee simple absolute. -Upon re- 
ceiving the patent neither himself or his successor could con- 
vey to anyone else, as it was held in trust for no other per- 
son. Her possession and right of possession by purchase and 
actual occupancy at the time the patent issued, invested the 
probate judge with a trust in her favor, unless his trust had 
already been extinguished by the conveyances theretofore 
made to her and her predecessors in interest, prior to the is- 
suance of the patent. 


ITT. 


It is claimed that the deed to Wau Lee was not properly 
acknowledged, and that for this reason it conveyed no title to 
him. See brief of plaintiff in error, pages 8-and 9, and rec- 
ord, pages 12 and 13. First it will be seen that no such ob- 
jection was made. See record page 13. It is too well set- 
tled to admit of controversy or require the citation of author- 
ities, that to make this objection available it must have been 
made at the time the dee! was offered, and it must also ap- 
pear that the exception was entered in the minuteés-of the 
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court, taken down by the clerk at the time, or reduced to a 
bill of exceptions and signed by the judge during the trial. 
It is too late, thereafter, to urge such an objection. 


Besides, under the statutes and decisions of the courts in 
Montana Territory the want of an acknowledgment does not 
invalidate the deed or defeat the operation of the transfer 
of title by it. The purpose of the acknowledgment is to en- 
title it to be recorded and thereby impart constructive notice 
under fhe recording act. 


See Hatter vs. Taylor, Ist. Montana, p. 688. 
See U.S. R. p. 


It is also urged that deed from Lum Sing to McCann is 
void on account of the discrepancy in the date in the body of 
the deed and the acknowledgment to it. Whether this is a 
clerical error which has since crept into the record we are 
unable to say. If it existed in the original deed as introduc- 
ed in evidence it is sufficient to know thatthe objection men- 
tioned was not urged to it and no opportunity afforded to ex- 
plain it. See record, pages 14 and 15. The objection reads 
as follows: “To the introduction of which defendant then 
and there objected. The court overruled the objection and 
the defendant then and there excepted. The said deed was 
then read in evidence.” 


Plaintiff also claims that on account of some imaginary 
defect in the deed from Wau Lee to Lum Sing, it is to be in- 
ferred that no such person as Wau Lee existed. The jury find 
that there was such person. See record. page 55, finding 1. 
The sufliciency of the testimony to support the finding as we 
have seen will not be considered. The statement nowhere 
alleges that the evidence upon this question was insufficient. 
It is therefore concluded by the special and general verdict. 
So as to the deed from McCann to defendant in error dated 
August 2d, 1870. See record, pages 17 and 18,and brief of 
plaintiff, bottom of page 9. It is claimed that it never was 
introduced in evidence. This is strange, indeed. Itisa part 
of the statement purporting to contain the evidence, and is 
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one of the facts found by the jury. See record, pages 55 and 
56, special findings, 3,4and5. Nowif this jury made this 
finding without the evidence to support it the insufficiency 
should have been pointed out in the statement. The atten- 
tion of defendant in error should have been called to that 
point. It was not done, and even if this deed was eliminated 
from the record, these findings will be regarded as standing 


facts, and the court will assume that there was ample evi- 


dence to support them. (See statute and authorities cited on 
this point supra. ) , 


IV. 
There remains but one more question to be considered. 


It is found on 7th subdivision of brief of plaintiff in error, 
page 10. 


It is here claimed that there could: be no adverse posses- 
sion in defendant in error until the conveyance by Probate 
Judge Hilger to Tanner on the 23d of February, A. D. 1873. 
And it is assumed that at this time the ‘cabin and lot were 
vacant and unoccupied. Inthis counselis mistaken. See 
evidence of Sweeney et al., record, pages 21 and22. It was 
occupied by defendant in error. See also special finding, 6 


and 7, record page 56. The jury also find that no open or no-: 


torious or adverse possession was taken by any one after de- 
fendant in error entered on the 2d of AuguS&t, 1870, until 
Dunphy entered on Oct. 4th, 1877. This is the entry that oc- 
casioned this action. 


Now if the evidence did not support these findings plain- 
tiff in error should have moved on that account in the court 
in which the case was tried, to have them set aside. He did 
not. see proper to allege in his statement that the evidence 
was insufficient to support these findings, or the general ver- 
dict, or the allegations in the complaint, in that no adverse 
possession was shown in defendant in error from August 2d, 
1870, to October 4th, 1877. The evidence, therefore, to sup- 
port these findings, verdict, alegations in the complaint and 
judgment could not properly be inserted in the statement, as 
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it could not be considered. 
the statute quoted in this argument, would have stricken it 
from the statement, had it been embraced in it. Leaving all 
else out of the case and we have the fact that defendant in 
error held adverse possession of this property for over three 
vears after the execution of the deed to Tanner, concluded 
by the special findings. Record, p. 56, findings pages 5, 6, 7 
and 16. 


Besides this fact is alleged in the complaint and is denied 
inthe answer; it is an issue made by the pleadings and conse- 
quently concluded by the general verdict. No objection or 
exception was taken to the submission of special findings to 
the jury. If it was necessary that the court should direct the 
submission of them, the presumptions are that it did so. 
Such presumption will always be indulged to uphold the 
judgment. To rebut this objections should have been made 
to the submission thereof tothe jury, and an exception taken 
to the ruling if not satisfactory. Here no ruling was asked 
for or had. ‘It is too late now for counsel to object to these 
findings. They are included in the statement and properly 
a part of this record as some of the proceedings had at the 
trial. The findings, as we have before stated, can only beim- 
peached on account of the insufficiency of the evidence to sup- 
port them. Plaintiff in error failed to designate in his state- 
ment wherein the evidence was insufficient, or which finding 
was not supported by the testimony. In such case the stat- 
ute of Montana provides that the statement in that respect 
wil! be disregarded. 


The supreme court of the Territory interpreting section 
195, which is identical with section 287, quoted in this brief 
and now contained in the codified statutes, use the following 
language: “The requirements of section 195 of the code, 
wherein the mode of proceeding for a new trial is given, 
seem incapable of being misunderstood or misinterpreted. It 
is therein provided that the party intending to move for a 
new trial shall give notice to the adverse party, and that the 
notice shall designate generally the grounds upon which the | 


The court as we have seen under 


oh Wee 


motion will be made, gnd that when the notice designates as 
the grounds upon which the motion will be made, the insufii- 
ciency of the evidence to justify the verdict or other decis-— 

ion the stetement shall specify the particulars in which such - 

evidence is alleged to be insuficient, and when the grounds of - 
the motion are-errors of law.eccurring at the trial and-ex- 
cepted to by the moving party the statements shall specify 
the particular errors on which the party will rely.” 


* The object.of these requirements and the reasons why 
they are impesed upon the party moving for a new trial, is to 
notity the. adverse party and the court of the ewact error 
complained.of, so that the evidence in the statement may be 
cenfined tothe elucidation pro and con of matters complained 
of. .This section does not contemplate that all the-evidence 
produced on the trial shall be produced and contained in the 
statement, but only so much thereof as is applicable to main- 
tain or defeat the questions raised on the appeal. The mo- 
tion must designate and specify with exactness and precision 
the grounds upon which the motion will be made, and these 
specifications must be carried into the statement and made a 
part thereof, and only so much of the evidence shall be re- 
produced as tends to explain the specifications of errors. 
The cause on appeal is to be tried upon questions of law and 
fact, raised in the statement, and a statement that makes a 
general assignment of errors as to the law and facts calls up- 
on the appelate court to form itself into a sort of investaga- 
ting committee to hunt after possible errors in the hope that 
the court will find what the appellant has not been unable to 
do * * This court has no jurisdiction for any such pur- 
pose, and we must confine ourselves to the investigation of 
such alleged errors as are specifically raised in the statement. 


‘The specification of errors forms the frame work of the 
statement, and the evidence is only reproduced to support 
the statement and make it complete. The specification is 
not only necessary in order to direct the attention of the 
court to the evidence that bears upon the error complained of, 
but it is equally necessary to enable the adverse party to sug- 
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yost sntelligently such amendments as May he Important toa 
just determination of the case. 

“We sav with Mr. Chief Justice Field in’ Barrall vs, 
Tewksberry, loth California 3858, that the specification must 
he made when the statements are originally prepared. — * 

** The first specification of*error is as follows: 

~The evidence in the case does not justify the findings 
or verdict.” 

“For reasons already suggested the court will not en- 
deavor to ascertain if the evidence justifies the verdict. This 
would compel a trial of the cause upon its merits. The 
statement must specify the particulars in which the evidence 
is ntleged to be insufficient. It east point out with eractiess 
and precision the weak points in the testimony: otherwise it 
will reeeive vo consideration from the court.” . 


Such is the ruling of the supreme court of Montana up- 
onthe question of practice, following the decisions of the 
state of California from which the statute istaken. We have 
quoted at liurge from the opinions of Mr. Chief Justice’ Wade, 
asit contains a farmore lucid statement of the question than 
we are able to present, This decision has been ever since 
followed, and has established, we trust, permanently the 
practice in Montana Territory. So it isthe findings and gen- 
eral verdict establish that defendant in) error was in actnal 
possession of the lot and cabin on it: since the execution of 
the deed to Tanner onthe 22d of Feb., 1875. until her evietion 
by plaintil in error on the 4th of October, IST7, whieh is con. 
clusive of the case. The property is hers and she ought to re 
eoverit. The judgment we submit should be affirmed. 

EDWIN W. TOOLE, 
OP Counsel tor Detendaut tn Error. 
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A. 8S. CORE AND BENJAMIN s. COMPTON vs. JOHN 1 F. VINAT. 


1 Ata circuit court of the United States for the district of 

West Virginia, continued and held at Parkersburg, in said 
district, on Tuesday, the tenth day of January, A. D. 1882—present, 
the Honorable John J. Jackson, judge of the district court of the 
United States for {the district of West Virginia, and as such associ- 
ate judge of the circuit court of the United States for the district of of 
West Virginia—among others, the following order was made and en- 
tered of record, to wit: 


er on the Case. 
JoHn F. VIsAL vs. A. S. Core & B. S. Compron. 


This day came the defe ndants, A. 8S. Core and B. 8S. Compton, by 
their attorney, W. S. Sands, and presented to the court an attested 
copy of the record in the above-entitled cause from the circuit court 
of Wood county, West Virginia, and upon motion of the said de- 
fendants, by their attorney, it is ordered that said record be filed 
and said cause be docketed in this court for further proceedings to 
be had therein. Thereupon the plaintiff, by his attorney, appeared 
and moved the court to remand said cause to the said circuit court 
of Wood county, the hearing whereof is continued until a future 

day. 
2 The record referred to in the foregoing order is in words 
and figures following, to wit: 


Pleas before the circuit court of Wood county, at the court-house 
thereof, on the 24th day of Angust, A. D. 1881. 


Be it remembered that heretofore, to wit, at rules held in the 
clerk’s office of the circuit court of W ood county, on the first Mon- 
day of July, 1876, came John F. Vinal and filed his declaration in 
case against Andrew 8. Core and B.S. Compton, which declaration 
is in the words and figures following, to wit: 


Declaration. 


THe Srate oF West VIRGINIA, To wit - 
Wood County, j 


In the Circuit Court of said County. 


John F. Vinal complains of Andrew S. Core and Benjamin 8. 
Compton, who have been duly summoned, &c., of a plea of trespass 
on the case. 

For that whereas the plaintiff now is a good, true honest, and 
just citizen of this State, and hath always behaved and conducted 
himself as such, and hath not ever been guilty or, until 
the time of «he several grievances hereinafter next mentioned 
by the said defendants, been suspected to have been guilty of 
felony, or of any other such crime, by means whereof the plaintiff, 
before the committing of the said several grievances by the said de- 
fendants, as hereinafter mentioned, had deservedly obtained and 
acquired the good opinion and credit of all his good and worthy 
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neighbors, to wit, at the county aforesaid. Yet the said defendants, 
well knowing the premises, but contriving and maliciously intend- 
ing to injure the plaintiff in his aforesaid good name, fame, and 
credit, and to bring him into public scandal, infamy, and disgrace, 
and to cause the plaintiff to be arrested and imprisoned for a long 
space of time, and thereby impoverish, oppress, and wholly ruin 
him, heretofore, to wit, on the 5th day of May, 1876, at Ritchie 
county, in the State aforesaid, to wit, at the county aforesaid, went 
and appeared before one James Me ‘Kinney, Esquire, one of the jus- 
tices of the peace in and for said county of Ritchie, and acting as 
such, he having then and there jurisdiction to hear and examine 
into informations and complaints of felony, and to commit or bail 
persons charged therewith, and then and there, before the said James 
Mckinney, Esquire, so being such justice of the peace as aforesaid, 

at the cornty of Ritchie aforesaid, to wit, at the county afore- 
said, falserxy and maliciously, and without any reasonable or 

proberable cause whatever, charged the said plaintiff with 
having feloniously stolen, taken, and carried aw av, on the 29th day 
of April, 1876, at the said county of Ritchie, forty-one barrels and 
thirty-seven gallons, thirty and thirty and one-half gravity, of the 
value of one hundred and fifty dollars, of the goods and chattels of the 
sud Andrews. Core, and upon such charge the said defendants 
falsely and maliciously, and without any reasonable or proberable 
cause whatsoever, caused and procured the said James McKinney, 
squire, so being such justice of the peace as aforesaid, to make and 
grant his certain warrant, under his hand, to apprehend the said 
plaintiff and bring — before the said justice, to answer said com- 
plaint and charge, ‘and to be dealt with in relation thereto according 
to law for said supposed offense. 

And the said defendants, under and by virtue of said warrant, 
afterwards, to wit,on the 9th day of May, 1876, at the county of 
Ritchie, to wit, at the county aforesaid, wrongfully and un- 
justly, and without any reasonable or proberable cause whatso- 
ever, caused and procured the said plaintiff to be arrested by 
his body, and to be taken and imprisoned, and kept and de- 
tained in custody for a long space of time, to wit, for the 

space of forty-eight hours then next following, and until 
5 they, the said defendants, maliciously and without any prober- 

able or reasonable cause whatsoever, caused and procured the 
said plaintiff to be carried and conveyed in custody before the said 
James Mckinney, Esquire, so being such justice as aforesaid, to be 
examined before the said justice touching and concerning the said 
supposed crime, and the said justice, on the said 9th day of May, 
1876, at the county of Ritchie aforesaid, to wit, at the county afore- 
said, not having time to complete the examination of the said plain- 
tiff upon the said charge, adjourned the further examination of the 
plaintiff upon the said charge to and until the 10th day of May, 
1876, at the said county of Ritchie, to wit, at the county aforesaid, 
and the said defendants then and there falsely and maliciously, 
without any reasonable or proberable cause whatsoever, caused and 
procured the said plaintiff to be imprisoned and to be kept and de- 
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tained in custody for a long space of time, to wit, for the space of 
twenty-four hours then next following, until the said defendants 
afterwards, to wit, on the said 10th day of May, 1876, at Ritchie 
county, to wit, at the county aforesaid, falsely and maliciously and 
without any reasonable or proberable cause whatsoever, caused and 
procured the said plaintiff to be again taken, carried, and conveyed 
in custody before the said justice of Ritchie county aforesaid, to be 

further examined before the said justice touching and con- 
6 cerning the said supposed offense, then and there, to wit, on 

the said 10th day of May, 1876, at the county of Ritchie, to 
wit, at the county aforesaid, adjudged and determined that the-said 
plaintiff was not guilty of the said supposed offense; that there was 
not sufficient cause for chargeing the said plaintiff with the said 
offense, and then and there caused the said plaintiff to be discharged 
out of custody, fully acquitted and discharged of the said rf 
offense, and the said defendants have not further prosecuted their 
said charge and complaint, but have deserted and abandoned the 
same, and the said charge and complaint and prosecution is wholly 
ended and determined, to wit, at the county aforesaid. 

And whereas also the defendant-, further continuing and malli- 
ciously intending as aforesaid, heretofore, to wit, on the 5th day of 
May, 1876, at Ritchie county, to wit, at the county aforesaid, falsely 
and maliciously,and without any reasonable or proberable cause what- 
soever, charged the said plaintiff with having committed a certain 
offense punishable by law, to wit, grand larceny, and upon such last- 
mentioned charge the said defendants then and there combined and 
conspired together and falsely and maliciously caused and procured 
the said plaintiff to be apprehended, arrested, [and] by his body to 

be imprisoned, and to be kept and detained'in custody for a 
7 long space of time, to wit, for the space of seventy-two hours, 

then next following, and to be and to be examined by and 
before James McKinney, a justice of the peace of said county of 
Ritchie, to wit, at the county aforesaid, touching said charge of grand 
larceny, and, at the expiration of said period and said examination, 
the said plaintiff was fully and duly discharged and acquitted of 
the said last-mentioned offense, to wit, at the county aforesaid, and 
the said prosecution therefore hath not been further prosecuted by 
the said defendants, but thev have deserted and abandoned the same, 
and the same is wholly ended and determined, to wit, at the county 
aforesaid. 

By means of which said several premises the said plaintiff has 
been and is greatly injured in his said credit and reputation, and 
brought into publie scandal, infamy, and disgrace with and amongst 
ali his neighbors and other good and worthy citizens of the State, 
to whom his innocence in the premises was unknown, — have on occa- 
sion of the premises suspected and believed, and still do suspect and 
believe, that the said plaintiff hath been and is guilty of the said 
felony ; and also the said plaintiff hath, by reason of the premises, 
suffered great anxiety and pain of body and mind, and hath been 
forced and obliged to lay out and expend large sums of money, In 
the whole amounting to a large sum of money, to wit, the 
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8 sum of $1,000, in and about the procuring his discharge from 


said custody and imprisonment and defending of himself in 

the premises and the manifestation of his innocence in that behalf, 
and hath been greatly hindered, delayed, and prevented, by reason 
of the premises, from following and transacting his lawful and nec- 
essary affairs and business for a long time, to wit, for the space of 
one month, and also, by means of the premises, the plaintiff hath 
been and is otherwise greatly injured in his credit and circumstances 
as a man of business and integrity in his affairs, to wit, at the 
county aforesaid, to the damage of the said plaintiff of $20,000 ; 
and therefore he brings this his suit, &e. 

J. B. JACKSON, 

COLE & MERRICK, 

JNO. A. HUTCHINSON, 

Attys for Plaintiff. 


Rules. 


1876. July rules: Con fer dee. 
August rules: Narr. filed and 2 pleas in abatement filed by de- 
fendant’s attorney. 


* Plea in Abatement.” 
Iu the Cireuit Court of Wood Co., State of West Virginia. 
ANDREW S. CorE & BENJAMIN S. CoMpTON ads. JOHN F. VINAL. 


In trespass on the case, Ke. 


Ww) The said defendant, Andrew 8S. Core, in his own proper 
person, comes and says: That the court ought not to have or 
tuke further cognizance of the said plaintiff’s action aforesaid 
against him, because he says that at the time of the commencement 
of the said action or before or since he was not and has not been a 
resident of said county of Wood, but was at that time, has been ever 
since, and is at the time of the filing of this plea a resident of the 
county of Ritchie, in said State of West Virginis, and that the cause 
of action for which said plaintiff’s action aforesaid is brought or any 
part thereof did not arise in said county of Wood, but arose in said 
county of Ritchie, and this he is ready to verify. 
Whereupon he prays judgment whether the court can or will 
take further cognizance of the action aforesaid. 
ANDREW 8S. CORE, 
By Counsel. 


STATE OF WeEsT VIRGINIA, | To wit: 
Ritchie County, j ges 
Andrew 8. Core, defendant named in the foregoing plea, being 
duly sworn, says that the facts and allegations therein contained are 
true, 


A. S. CORE. 


: 
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A. 8. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 


» Ff 10 Taken, subscribed, and sworn to before me this Ist day of 
bc July, 1876. 

or J. P. STRICKLER, 

» | : _ Notary Public. 

f “9d Plea in Abatement.” 

| In the Circuit Court of Wood County, State of West Virginia. 

> ‘ 

> ANDREW S. Corr & B.S. Compton vs. Joun F. VINAL. 


In trespass on the case, &e. 


The said defendants, Andrew 8. Core and Benjamin 8. Compton, 
in their own proper persons come and say: That this court ought 
not to have or take further cognizance of the said plaintiff’s action 
aforesaid against them or either of them, because they say that at 
the time of the commencement of said action or before or since the 
said defendants or either of them were not and have not been resi- 
dents of said county of Wood, but the said defendant Core was at 
- § that time, has been ever since, and is at the time of filing this plea 
+ aresident of the county of Ritchie, in said State of West Virginia, 
and the said defendant Compton was at that time, has been ever 
' since, and is at the time of filing this plea a resident of the State of 
Michigan, beyond the limits of said State of West Virginia, and 
: had not at that time or since, and has not at the time of filing 
| 11 this plea, any estate or debts due him in said county of Wood, 
and that the cause of action for which said plaintiff’s action 
aforesaid is brought, or any part thereof, did not arise in said county 
| of Wood, but arose in said county of Ritchie, and this the said 
» | defendants are ready to verify. 

| Whereupon thev pray judgment whether the court can or will 
take further cognizance of the action aforesaid. 


r | 

; | ANDREW S. CORE, 
1 : 

! 

2 


' BENJAMIN 8S. COMPTON, 
By Counsel. 


SrateE OF West VIRGINIA, | To wit: 

> a ee ee ae - to wit. 

Ritchie County, j 

Andrew 8S. Core, defendant named in the foregoing plea, being 

duly sworn, says that the facts and allegations therein. contained 
| are true, as he believes. 


wtp re 


A. S. CORE. 


Taken, sworn to, and subscribed before me this 3d day of July, 
1876. 
J. P. STRICKLER, 
Notary Public. 
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And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, on December 26th, 
1876. 
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4 A. 8. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 
8 sum of $1,000, in and about the procuring his discharge from 


said custody and imprisonment and defending of himself in 

the premises and the manifestation of his innocence in that behalf, 
and hath been greatly hindered, delaved, and prevented, by reason 
of the premises, from following and transacting his lawful and nec- 
essary affairs and business for a long time, to wit, for the space of 
one month, and also, by means of the premises, the plaintiff hath 
been and is otherwise greatly injured in his credit and circumstances 
as a man of business and integrity in his affairs, to wit, at the 
county aforesaid, to the damage of the said plaintiff of $20,000 ; 
and therefore he brings tls his suit, &e. 

J. B. JACKSON, 

COLE & MERRICK, 

JNO. A. HUTCHINSON, 

Attys for Plaintiff. 


Rules. 


1876. July rules: Con fer dec. 
August rules: Narr. filed and 2 pleas in abatement filed by de- 
fendant’s attorney. 


* Plea in Abatement.” 
In the Circuit Court of Wood Co., State of West Virginia. 
ANDREW S. CorE & BENJAMIN S. CompTON ads. JOHN F. VINAL. 


In trespass on the case, Ke. 


v The said defendant, Andrew S. Core, in his own proper 
person, comes and says: That the court ought not to have or 

tuke further cognizance of the said plaintiff’s action aforesaid 
against him, because he says that at the time of the commencement 
of the said action or before or since he was not and has not been a 
resident of said county of Wood, but was at that time, has been ever 
since, and is at the time of the filing of this plea a resident of the 
county of Ritchie, in said State of West Virginiz., and that the cause 
of action for which said plaintiff's action aforesaid is brought or any 
part thereof did not arise in said county of Wood, but arose in said 
county of Ritchie, and this he is ready to verify. 

Whegeupon he prays judgment whether the court can or will 
take further cognizance of the action aforesaid. 

| ANDREW 8. CORE, 

; By Counsel. 


STATE OF WeEsT VIRGINIA, | To wit - 
Ritchie County, i 
Andrew 8. Core, defendant named in the foregoing plea, being 
duly sworn, says that the facts and allegations therein contained are 
true. 


A. S. CORE. 
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A. S. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 


10 Taken, subscribed, and sworn to before me this 1st day of 


July, 1876. 
J. P. STRICKLER, 
Notary Public. 


“Od Plea in Abatement.” 
In the Circuit Court of Wood County, State of West Virginia. 
ANDREW S. CorE & B.S. Compton vs. Joun F. VINAL. 
In trespass on the case, Ke. 


The said defendants, Andrew 8. Core and Benjamin 8. Compton, 
in their own proper persons come and say: That this court ought 
not to have or take further cognizance of the said plaintiff’s action 
aforesaid against them or either of them, because they say that at 
the time of the commencement of said action or before or since the 
said defendants or either of them were not and have not been resi- 
dents of said county of Wood, but the said defendant Core was at 
that time, has been ever since, and is at the time of filing this plea 
a resident of the county of Ritchie, in said State of West Virginia, 
and the said defendant Compton was at that time, has been ever 
since, and is at the time of filing this plea a resident of the State of 
Michigan, beyond the limits of said State of West Virginia, and 

had not at that time or since, and has not at the time of filing 
1] this plea, any estate or debts due him in said county of Wood, 

and that the cause of action for which said plaintiff’s action 
aforesaid is brought, or any part thereof, did not arise in said county 
of Wood, but arose in said county of Ritchie, and this the said 
defendants are rei ady to verify. 

Whereupon they pray judgment whether the court can or will 
take further cognizance of the action aforesaid. 

ANDREW 8. CORE, 
BENJAMIN 8. COMPTON, 
By Counsel. 


STATE OF West VIRGINIA, ' To 


Ritchie County, j wt: 


Andrew S. Core, defendant named in the foregoing plea, being 
duly sworn, says that the { facts and allegations. therein contained 
are true, as he believes. 

A. S. CORE. 


Taken, sworn to, and subscribed before me this 3d day of July, 


1876. 
J. P. STRICKLER, 
Notary Public. 


And at another day, to wit, at a circuit court continued and held 
or Wood county, at the court-house thereof, on December 26th, 
1876. 
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6 A. 8. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 


In Casi. 


12 JoHn F. VINAL 
vs. 
ANDREW S. CoreE and BENJAMIN S. COMPTON. 


This day came the parties, by their attorneys; and thereupon the 
plaintiff’s demurrer to the two several pleas in abatement tiled in 
this cause by the said defendants was argued ; and because it seems 
to the court that the said pleas and the matters therein contained 
are not sufficient in law to abate the plaintiff’s writ, it 1s considered 
by the court that the said two several pleas be overruled ; that the 
defendants to the plaintiff’s declaration do answer further, and that 
the plaintiff do recover of the defendants his costs by him expended 
in this behalf—attorney’s fee excepted. 


And at another day, to wit, at a circuit court continued and held 
for Wood couiity, at the court-house thereof, September 20th 1878: 

This day came again the parties, by their attcrneys; and there- 
upon the defendants, by their attorney, for further plea say that 
they are not guilty in manner and form as in the plaintiff’s declara- 
tion is alleged, and of this they put themselves upon the county, 
and the plaintiff doth the like, and issue is therein joined. 


13 And at another day, to wit, at a circuit court continued 
and held for Wood county, at the court-house thereof, on 
Mareh 20th, 1879: 

This day came the parties, by their attorneys, and thereupon 
ame a jury, to wit, J. W. Dobbins, S. R. Athey, V. B. Uhl, H. P. 
Samuels, Andrew Mehl, E. T. Drabosh, Jos. Jones, Arthur Edwards, 
Henry KE. Hultz, Wm. Ashburn, John Toncray, and Wm. H. Guard, 
good and lawful men, who, being selected and drawn by ballot, as 
the law requires, were sworn to well and truly try the issue joined 
between John IF. Vinal, pl’t’f, and A. S. Core and B.S. Compton, de- 
fendants, and a true verdict render according to the evidence, and 
having heard the evidence in part,and there not being time to hear 
the whole evidence, are adjourned until to-morrow morniag at 9 
o'clock. 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, March 21st, 1879: 
This day came again the parties, by their attorneys, and the jury 
empanneied and sworn in this cause on yesterday appeared per- 
suant to their adjournment, and having heard the evidence in part, 
and there not being time to hear the whole of the evidence, 
14 are adjourned until to-morrow morning at 9 o'clock. 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, March 21st, 1879: 

This day came again the parties, by their attorneys, and the jury 
empannelled and sworn in this cause on yesterday appeared per- 
suant to their adjournment, and having heard the evidence in part, 
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and there not being time to hear the whole of the evidence, are ad- 
journed until to-morrow morning at 9 o’clock. 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, March 22d, 1879: 

This day came again the parties, by their attorneys, and the jury 
empanneled and sworn in this cause on a former day of this term 
appeared persuant to their adjournment, and having heard the evi- 
dence in part, and there not being time to hear. the whole of the 
evidence, are adjourned until Monday morning at 10 o'clock. 


And at another day, to wit, at a circuit court continued and 
held tor Wood county, at the court-house thereof, on March 24th, 
1879: 
15 This day came again the parties by their attorneys, and 
the jury empanelled and sworn in this cause on a former day 
of this term appeared persuant to their adjournment, and having 
heard the conclusion of the evidence and argument of counsel in 
part, and there not ‘being time to hear the whole thereof, are ad- 
journed until to-morrow morning at 9 o’clock. ‘ 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, on the 25th day of 
March, 1879: 

This day came the parties by their attorneys, and the jury empan- 
neled and sworn in this cause on a former day of this term appeared 
persuant to their adjournment, and having heard the argument of 
counsel in part, and there not being time to hear the whole argument, 
are adjourned until to-morrow mo’n’g at 9 o'clock. 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, March 26th, 1879: 
This day came again the parties by their attorneys, and the jury 
empanneled and sworn in this cause on*a former day of 
16 this term appeared persuant to their adjournment, and, hav- 
ing heard the conclusion of argument of counsel, were sent 
out to consider of their verdict, and after some time returned into 
court, and, not having agreed upon a verdict, are adjourned until 
to-morrow morn’g at 9 o'clock. 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, March 27th, 1879: 
This day came again the parties by their attorneys, and the jury 


empanneled and sworn in this cause on a former day of this term 


appeared persuant to their adjournment, and were sent out to con- 
sider further of their verdict, and after some time returned into 
court, and upon their oaths do say: We, the jury, find for the plain- 
tiff, and assess his damages at ten thousand dollars. And there- 
upon the defendants, by their attorney, moved the court t» suspend 


judgment on said verdict at this time, and judgment is accordingly 


so suspended. 
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8 A. 8S. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 


And at another day, to wit, at a circuit court continued and held 
for Wood county, at the court-house thereof, April 19th, 1879: 

17 This day came again the parties, by their attorneys, and — 
the motion of the defendant-, made at a former day of this term, 


to set aside the verdict rendered in this cause and award thema | 
new trial on the ground that the said verdict 1s contrary to the law 4 


and the evidence in the case, and on the further ground that the — 
damages found by the said verdict are excessive. Upon considera- | 
tion whereof the court is of opinion that as to said first ground the — 
said verdict was not contrary to the law and evidence in the case, | 
and the said motion as to the said first ground is overruled ; and as 


to the said second ground, that the damages found by said verdict — 
are excessive, the plaintiff, in open court, having elected to release — 


the defendants — five thousand dollars, one half the damages afore- ~ 
said so ascertained by said verdict, the court is of opinion to overrule — 
said motion upon said second ground. It is, therefore, considered — 
by the court that the plaintiff recover of the said defendants one | 
half of the damages assessed by the jury in their verdict aforesaid, — 
with interest thereon from the 19th day of April, 1879, and his costs 
by him about his prosecution in this behalf expended. 

Whereupon the defendants, by their attorney, tendered their three 

several bills of exceptions, numbered 1, 2, & 3, respectively, 
1s to the opinion of the court during the progress of the trial, 

which said bills of exceptions were received, signed, and sealed 
by the court and ordered to be made a part of the revord in this 
Case. 

On motion of the defendants, by their counsel, it is ordered that 
the effect of this judgment be suspended for sixty days upon their 
giving bond, with approved security, in the penalty of six thousand 
dollars, conditioned according to law. 

Memo. 

Bills of exceptions 1, 2, & 3 not made a part of this record. 

sy order of— W.S. SANDS, 

Att'y for Def’ts. 
Teste : O. M. CLEMENS, Clerk. 
In Vacation. 
Wood County Cireuit Court. 
West Virainia, To wit: 
CLERK'S OFFICE, June 24th, 1882. 

At a supreme court of appeals held in Wheeling, in Ohio county, 

on the 14th day of May, 1881: | 
Joun F. Vinar, Plaintiff Below, Defendant in Error, 
US. 
A. S. Core and B.S. Compron, Defendants Below, Plaintiffs in Error. — 
Upon a writ of error and supersedeas to a judgment of the 
1? circuit court of Wood county rendered on the 19th day of 
April, 1879. 


| 
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A.S. CORE AND BENJAMIN S. COMP!ON VS. JOHN F. VINAL. 

The court having maturely considered the transcript of the record 
of the judgment aforesaid, and the arguments of counsel thereon, is 
of opinion, for reasons stated in writing and filed with the record, 
that there is error in said judgment. It is therefore considered by 
the court that the judgment rendered in this cause by the circuit 
court of Wood county on the 19th day of April, 1879, be, and the 
same is hereby, set aside, reversed, and annulled, and that the plain- 
tiffs in error recover against the defendant in error, John F. Vinal, 
their costs about the prosecution of their writ of error and super- 
sedeas in this court in this behalf expended; and, this court pro- 
ceeding to render such judgment in this case as the circuit court of 
Wood county should have rendered, the verdict of the jury in this 
case is hereby set aside and annulled and a new trial is awarded, 
the costs of the former trial to abide the event of the suit; and this 
cause is remanded to the circuit court of Wood county for further 
proceedings to be had therein according to law; which is ordered 
to be certified to the circuit court of Wood county. 

A copy from the record. : 

Attest: ' A.S. LONG, Clerk. 


20) Joun F. Vrnat, D. E., vs. A. S. Core & B.S. Compton, P. E. 


Costs in the Supreme Court of Appeals—Plaintiff in Error’s Costs. 
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Attest : A. S. LONG, Clerk. 

A Copy. 
Teste: O. M. CLEMENS, Clerk. 


And now at this day, to wit, at a circuit court continued and 
held for Wood county, at the court-house thereof, August 24th, 
1881: 

This day B. S. Compton, one of the said defendants, filed his peti- 
tion praying for a removal of the above-entitled cause into the cir- 
cuit court of the United States for the district of West Virginia, which 
petition is accompanied by a bond with surety; and thereupon the 
said plaintiff, by his attorney, objected to the granting of the prayer 
of said petition on the ground that the same was improper, and the 

matter of said petition not sufficient to authorize the 
21 removal of said cause,and because, as the records in this cause 
show, and to which reference is here now made, this cause 
was ready for trial at the September term, 1878, on the plea of the 
general issue, which was a trial term at which this action could have 
2—422 
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S. COMPTON VS. JOHN F. VINAT. 


10 =A. S. CORE AND BENJAMIN 


been tried, and was continued from time to time until at the March 
term, 1879, of this court this action was tried at the bar of this court 
and judgment rendered tkerein, which Judgment was afterwards re- 
versed by the supreme court of ¢ appeals of this State and the cause 
remanded to this court for a new trial to be had thereon, and was 
placed on the docket of this court for trial ; and, further, that because 
the controversy in said action is such that the cause cannot be tried 
severally between the plaintiff and the said petitioner, Compton, 
who is a non-resident of this State, sued jointly with said A. 8S. Core, 
who is a resident of this State. 

Therefore the court, in consideration of the premises, doth died 
the prayer of said petitioner, and will proceed further in this cause 
here as it may be advised, and said petition is dismissed at the costs 
of the said B. S. Compton. 


2? Petition for Removal to the Circuit Court of the United States for 
the District of West Virginia. 


In the Circuit Court of the United States for the District of West 
Virginia. 
ANDREW. S. CorRE and Bens AMIN S. CoMPTON. 


JoHn F. VINAL 


To the Honorable James M. Jackson, judge of the cireuit court of 


Wood county, W. Va. : 


Your petitioner respectfully shows to this honorable court that 
the matterand amount in dispute in the above-entitled cause exceed, 
exclusive of costs, the sum or value of five hundred dollars; that 
vour petitioner was at the time of the commencement of this suit, 
and still is, a citizen of the State of Michigan, and that the plaintiff, 
John F. Vinal, and the defendant, Andrew 8S. Core, were, and each 
of them was, at the time of the commencement of this suit, citizens 
of the State of West Virginia. 

Your petitioner further states that in the said suit above mentioned 
there is a controversy which is wholly between citizens of different 
States, and which can be fully determined as between them, to wit, 

a controversy between said petitioner and said John F. Vinal. 
23 And your petitioner offers herewith a good and _ sufficient 

bond with good security for his entry in said circuit court of the 
United States for the District of West Virginia on the first day of its 
next session 2 copy of the record in this case, and for paving all 
costs that may be awarded by said circuit court, if said court shall 
hold that said suit was wrongfully or improperly removed thereto. 

And your petitioner prays ‘this honorable court to proceed no fur- 
ther herein except to make the order of removal required by law, 
and to accept said surety and bond, and to cause the record herein 
to be removed to said circuit court of the United States for the dis- 
trict of West Virginia; and as in duty bound he will ever pray, «c. 


B. S. COMPTON. 


WALTER S. SANDS, 
Att’y for Petitioner. 
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A. S. CORE AND BENJAMIN S. COMPTON VS. JOHN F. V 


STraTe OF MICHIGAN, County of Monroe : 


I, Benjamin S. Compton, being duly sworn, do say that I am one 
of the defendants in the cause entitled in the foregoing petition for 
removal, and am the B.S. Compton therein named; that I 

24 have read the foregoing petition signed by me,and I know the 
contents thereof, and that the statements and allegations 
therein contained are true, as I verily believe. 


B. S. COMPTON. 


Subscribed and sworn to by the said B.S. Compton, in my pres- 
ence. before me this 15th day of Aug., 1881. 
JOHN S. NOBLE, 
Notary Public. 


STATE OF MICHIGAN, \ 


County of Monroe, { * 


Bb. 8. Compton, the petitioner named in the foregoing petition, 
being duly sworn, says that the facts and allegations therein con- 
tained, so far as they are stated on his own knowledge, are true, and 
that so far as they are stated upon information he believes them to 
be true. 


B. S. COMPTON. 
Taken, sworn, and subscribed to before me this 15th day of Au- 


gust, 188]. : 
JOHN S. NOBLE. 


STATE OF MICHIGAN, a 
County of Monroe, j 


1, Constant Luce, deputy clerk of said county and clerk of the 
25 circuitcourt in andfor said county of Monroe, do hereby certify 

that John S. Noble, whose name is subscribed to the certifi- 
‘ate or proof of acknowledgment of the annexed instrument and 
therein written, is and was, at the time of taking such proof or ac- 
knowledgment, a notary public for said county, duly commissioned 
and qualified and duly authorized to take the same; and, further, 
that | am well acquainted with the handwriting of said notary 
public and verily believe that his signature to the said certificate or 
proof of acknowledgment is genuine. I further certify that said 
instrument is executed and acknowledged according to the laws of 
this State. 

In testimony whereof I have hereunto set my hand and affixed 
the seai of said circuit court, at the city of Monroe, this 15th day of 
August, A. D. 1881. 

CONSTANT LUCE, 
Dep’ty Clerk. 


“ Petitioner's Bond.” 


Know all men by these presents that we, Benjamin S. Compton 
and Johu O’Brien, are held and firmly beund unto John F. Vinai 
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12 A. S. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 


in the penal sum of five hundred dellars, to the payment whereof. 
well and truly to be made unto the said John F. Vinal, bis 
26 executors, administrators, and assigns, we bind ourselves, our 
| and each of our heirs, personal representatives, and assigns, 
jointly and severally, by these presents. 
Sealed with our seals and dated the 15th day of August, 1881. 
The condition of the above obligation is such that whereas the 
above-bouwnden B.S. Compton has petitioned the cireuit court of 
Wood county, State of West Virginia, for the removal of a certain 
cause pending therein, wherein John I. Vinal is plaintiff and the 


said Benjamin S. Compton and Andrew 8. Core are defendants, to 


the circuit court of the United States for the district of West Vir- 
gina : 


Know if the said Benjamin 8. Compton shall enter into the said 


circuit court of the United States for the district of West Virginia, 
on the first day of its next session, a copy of the record in said suit, 
and shall we'll and truly pay all costs that may be awarded by the 
said circuit court of the United States if said court shall hold that 
said suit was wrongfully or improperly removed thereto, then this 
obligation to be void; otherwise, to remain in full force and virtue. 
B.S. COMPTON. [seat.] 
JOHN O'BRIEN. — [SEAL.| 


27 STATE OF MICHIGAN, if 
Monroe County, — J 


SS - 


I, John S. Noble, a notary public for said county, certify that B. 
S. Compton, whose name is signed to the writing above, bearing 
date on the 15th day of August, 1881, has this day acknowledged 
the same before me in my said county. | 

Given under my hand this 19th day of August, 1881. 


JOHN 8S. NOBLE. 


STATE OF MICHIGAN, | 


. ~ ss. 
County of Monroe, | 


I, Constant Luce, deputy clerk of said county and clerk of the cir- 
cuit court In and for said county of Monroe, do hereby certify that 
John S. Noble, whose name is subscribed to the certificate or proof 
of acknowledgement of the annexed instrument therein written, is, 
and was at the time of taking such proof or acknowledgement, a 
notary public for said county, duly commissioned and qualified, and 
duly authorized to take the same; and, further, that I am well ac- 
quainted with the handwriting of said John S. Noble, and verily 

believe that his signature to the said certificate or proof of 
28 acknowledgement is genuine. I further certify that said in- 

strument is executed and acknowledged according to the laws 
of this State. | 

[n testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court at the city of Monroe this 19th day of 
August, A. D. 1581. 

SEAL. ] CONSTANT LUCE, 
Dep’ty Clerk. 
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A. 8. CORE AND BENJAMIN 8. COMPTON VS. JOHN F. VINAL. 


“ 


Woop Country Circuit Court, CLERK’s OFFICE. 
Before me, this day, personally appeared John O’Brien, whose 
name is signed to the writing above, bearing date on the 15th day 
of August, 1881, and acknowledged the same; and the said John 
O’Brien, being by me duly sworn, did depose and say that he is a 
resident of the county of Ritchie, State of West Virginia, and that 
he is worth at least the sum of five hundred dollars over and above 
all his just debts and liabilities, and debts for which he is security 
and property exempt from execution. 
Given under my hand this 22d day of August, 1881. 
EE. W. CLOUSTON, 
Deputy Clerk, 
For O. M. CLEMENS, 
Clerk C’t C’t, Wood County, West Virginia. 


29. SratTe or West VIRGINIA, | 7 |. 
, , - To wit: 
Wood County, f 


I, O. M. Clemens, clerk of the circuit court of Wood county, do 
hereby certify that the foregoing is a true, complete, and correct 
transcript (except bills of exceptions Nos. 1, 2, & 3) of the record 
in a cause late pending in said court, wherein John F. Vinal was 
plaintiff, and A. S. Core and B.S. Compton were defendants. 

Given under my hand as clerk, and the seal of said court, this 
22d day of October, 1881. ; 

[SEAL.} O. M. CLEMENS, Clerk. 


And on another day, to wit, on the llth day of February, A. D. 
1882, at a cireuit court of the United States for the district of West 
Virginia, continued and held at Parkersbu-g, in said district, the 
following order was made and entered of record, to wit: 


JoHN F. Vinav vs. A. S. Core & B.S. Compton. 
In case removed froin Wood county. 


For reasons appeari-g to the court the — to remand this cause 
made on a former day of this term is continued until the 
30 next regniar term of this court. 


And on another day, to wit, at a circuit court of the United States 
for the district of West Virginia, continued and held at Parkers- 
burg, in said district, on the 27th day of January, A. D. 1885, among 
others the following order was made. 


JoHN F. Vina vs. A. S. Core & B.S. Compton. 
In case removed from Wood county. 


This day came the parties by their attorneys, and the motion of 
the plaintiff to remand this cause to the circuit court of Wood county, 
West Virginia, being fully argued, for reasons appear-ng to the court 
in its opinion in writing filed in this cause, it is ordered that-this 
‘ause be, and the same is, remanded to the circuit court of Wood 
county, West Virginia. 


14 A. 8. CORE AND BENJAMIN S. COMPTON VS. JOHN F. VINAL. 


And on another day, to wit, on the 3d day of February, A. D. 
1883, the following order was made and entered of record, to wit: 


JOHN F. Vina vs. A. S. Core & B.S. Compton. 
In case removed from Wood Co., West Virginia. 


3 | This day came agi tin the parties, by their attorneys, and the 
defendants pray for a‘ writ of error from and a supersedeas to 
the order made in this cause on the 27th day of January, 1883, re- 
manding said cause to the circuit court of W ood county, West Vir- 
ginia, for further proceedings to be had therein, and to them the 
said writ of error and supersedeas Is granted, to take effect upon the 
defendants, or either of them, executing a bond. in the penalty of 
three hundred dollars before the clerk of this court, conditioned as 
the law directs. 
The writ of error, bond for costs, and citation are in words and 
figures following, to wit: 


d2 The United States of America to John F. Vinal, Greeting: 


Oa 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the dis- 
trict of West Virginia, wherein Benjamin 8. Compton and Andrew 
S. Core are plaintiffs in error and you are defendant in error, to 
show cause, if any there be, why the judgement rendered against 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this first day of March, in the vear of our Lord one 
thousand eight hundred and eighty-three. 

L. B. DELLICKER, 
Clerk Circuit Court U.S, Dist. W. Va. 


O21 Marshal's Return. 


~— +?) 
~~ 


Executed by handing an office copy of the within citation to John 
A. Hutchinson, attorney for J. F. Vinal, he, the said J. F. Vinal, 


being at the time out of my district. Executed on the 19th day of 


March, 1883, in Parkersburg, district of West ee: 
GEO. W. ATKINSON, U.S. AL., 
By G. B. GIBBONS, Deputy. 


oo UNrirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 


the circuit court of the United States for the district of West Vir- 
ginia, Greeting : 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
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A. 8. CORE AND BENJAMIN S. COMPTON Vs. JOHN F. VINAL. 15 
you, between John F. Vinal against A. S. Core and Benjamin 8S. 
Compton, a manifest error hath happened, to the great we of 
the said A.S. Core and Benjamin 8S. Compton, as by their complaint 
appears, we, being willing that-error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said inthis behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of March next in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in-— 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the first day of March, in the year of our Lord 
one thousand eight hundred and eighty-three. 

| L. B. DELLICKER, 
Clerk Circuit Court U. S., Dist. W. Va. 
Allowed by— | 


Endorsed: Filed in clerk’s office this lst day of March, 1883. — L. 
B. Dellicker, clerk. 


34 Bond. 


Know all men by these presents that we, A.S. Core, B.S. Compton, 
and the West Virginia Oil and Oil Land Company, are held and 
firmly bound unto John F. Vinal in the full and just sum of three 
hundred dollars, to be paid to the said John F. Vinal, his certain 
attorney, executors, administrators, or assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals, and dated this first day of March, in the 
vear of our Lord one thousand eight hundred and eighty-three. 

Whereas lately, at a circuit court of the United States for the dis- 
trict of West Virginia, in a suit depending in said court, between 
John F. Vinal, plaintiff, and A. 8. Core and B. S. Compton, defend- 
ants, judgment was rendered against the said A. 8S. Core and B. 8. 
Compton, and the said A.S. Core and B.S. Compton having obtained 
a writ of error and filed a copy thereof in the clerk’s office of the 
said court to reverse the judgment in the aforesaid suit, and a cita- 
tion directed to the said John F. Vinal, citing and admonishing him 
to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: ' 

Now, the condition of the above obligation is such that if the said 
A.S. Core and B. 8S. Compton shall prosecute said writ of error to 
effect, and answer all damages and costs if they fail to make their 
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16 A. S. CORE AND BENJAMIN 8. COMPTON VS. JOHN F. VINAL. 


plea good, then the above obligation to be void; else to remain in full 
force and virtue. 


A. S. CORE. SEAL. 
B. S. COMPTON. SEAL. 
WEST VA., O. & O. L. CO. 

B.S. COMPTON, Pres. [SEAL. | 


Sealed and delivered in presence of— 


L. B. DELLICKER. 


Approved by— 
J. J. JACKSON, D. Judge. 


Exdorsed: Filed in office this lst day of March, 1883.  L. B. Del- 
liker, clerk. 


30 I, L. B. Dellicker, clerk of the eireuit court of the United 

States for the district of West Virginia, do certify that the 
foregoing is a full, complete, and true copy of the record in the 
case of John I. Vinal against Andrew 8S. Core and Benjamin 8. 
Compton, lately pending in this court, from the records and files of 
my office. 

In testimony whereof I hereunto set my hand and the seal of said 
court, at Parkersburg, in said district, this 25th day of August, A. D. 
1883. 

[Seal Circuit Court United States, District West Virginia. Parkersburg, W. Va.] 


L. B. DELLICKER, 
Clerk Cireuit Court U. S.. Dist. W.Va. 


Endorsed on cover: West Virginia C. C. U.S. No. 422. ALS. 
Core and Benjamin 8S. Compton, plaintiffs in error, vs. John F. Vinal. 
Kiled 13th October, 1885. 
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Supreme Court of the Wo. 


OcToBER TERM, 1885. 
No. 422. 


ANDREW S. CORE anp BENJAMIN S. COMPTON, 
PLAINTIFFS IN ERROR. 


Us. 


JOHN F. VINAL, Derenpant in ERRor. 


This is a writ of error to the Circuit Court for the 
District of West Virginia, to review an order of that 
court passed on the 27th day of January, 1883, on mo- 
tion of defendant in error, remanding this cause to the 
Circuit Court of Wood County, West Virginia, whence 
it had been removed on petition of Benjamin 8. Comp- 
ton, one of the plaintiffs in error, and one of the de- 
fendants below. 

| Motion To ADVANCE. 

And now comes the defendant in error, by his attor- 
ney, and moves the court to advance this cause for hear- 
ing in accordance with the provisions of the thirty-sec- 
ond rule of this court. 

C. COLE, 
Attorney for Defendant in Error. 
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EN THE 


Pupreme Gourt of the Cyited Slates. 


ANDREW 8S. CORE ann BENJAMIN 8. COMPTON, 
: Puarnrirys 1n*Ergor, 
vs 


JOHN .F. VINAL, : Derenpant 1x: Error. 
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‘Upon a Wart or' Error to THe: Crrcorr’ Court oF THE 
Unrrep States ror THE District OF West ViIRGENIA. 


Morion To DIsMIss. 


And now comes the defendant in error by his attor- 
ney, and moves the court to dismiss the’ writ of error in 
this cause, on the following grounds: 

First, The the: court! below never! had jurisdiction of 
said action, and: this court: has none. 

Second, Because on the death of the said: Benjamin: 8. 
Compton the said action abated as ‘to him, leaving : the 
other plaintiff in error the sele defendant,'and:a: citizen 
_of the same State .as.the defendant in‘ error. 

0. C. COLE, 
Attorney for: Defendant in Error 


Motion To AFFIRM. 


And now 2omes the defendant in error by his attorney, 
and moves the court to affirm the jadgment of the court 


ipa 
i Dae 


pad 


2 


below, remanding said case to the Circuit Court of Wood 
County, on the ground, that although this court may have 
jurisdiction to review the said judgment, the question 
upon which the jurisdiction depends is so frivolous as not 
to need further argument, and it is manifest that the writ 


was sued for delay only. 
C. C. COLE, 


Attorney for the Defendant in Error. : 


To R. S. Blair, Esq., Attorney Soy, Plaintiff in Error: 


Take notice that on the? G “day of October, 1885, at 
the opening of the session of the Supreme Court of the 
United States; or as soon thereafter as counsel can be 
heard, the foregoing motions will be called to the atten- 
tion of the court, and it prayed to grant the same 

C. C. COLE, 
Attorney for the Defendant in Error. 


BRIEF IN SUPPORT OF THE FOREGOING MO.- 
TIONS. 
STATEMENT OF THE CASE. 

This action was brought by the defendant in error 
against the plaintiffs in error in the Circuit Court of Wood 
County, West Virgina, on the first Monday in July, 1876. 
It is a special action on the case charging the plaintiffs in 
error jointly with instituting and carrying on a malicious 
prosecution against defendant in error, and claiming dam- 
ages therefor. The declaration is in the usual form. 


On the 20th day of Sept. 1878, after demurrer had 
been sustained to other pleas of the plaintiffs in error 
they filed a joint plea of not guilty and issue was imme- 
diately joined thereon. 


weausntanenninnsecnnansnercoatt le em 


3. 


On the 20th day of March, 1879, the trial of the cause 
commenced in the last named court, and, on the 27th: 
of the same month resulted in a verdict for defendant in 
error for $10,000. On a motion for a new trial in that 
court the presiding Judge deeming the verdict excessive, 
required the ;defendant in error to remit one half the 
damages, or submit to a new trial. A remititur of $5,000 
was thereupon filed, and judgment was entered for the 
balance. The plaintiffs in error thereupon removed the 
case by writ of error to the Supreme Court of Appeals, 
of West Virginia, where, on the 14th day of May, 1881, 
the judgment below was reversed on grounds - merely 
technical, and the case remanded to the Circuit Court of 
Wood County, fora new trial to behad. The case isre- 
ported in the 18 W. Va., Reports begining at page one. 

On the 14th day of August, 1881, and before any other 
steps had been taken or trial of the cause had,in the 
Circuit Court of Woou County, and without any change 
in the pleadings whatever, plaintiff in error Compton 
filed a petition in the last mentioned court praying a re- 
moval of the cause into the Circuit Court of the United 
States for the District of West Virginia. The following 
is a copy of the pétition as found in the Record pp. 22 to 
25. 

JOHN F.. VINAL, ] 
US. 
ANpREw S. Core and ; 
BengaMAN S. Compton, J 
PETITION FOR REMOVAL TO THE CIRCUIT COURT OF THE 


Unitep STATES FOR THE District oF WEsT VIRGINIA. 
To the Honorable James M. Jackson, Judge of the Circuit 
Court of Wood County: 


Your petitioner respectfully shows to this Honorable 
Court, that the matter and amount in dispute in the above 
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entitled cause,-exeeeds,: exelusive of costs, the sum. or 
value of five hundred dollars. That your petitioner was 
at the time of the commencement of this suit, and still 
is, a citizen .of.the State of. Michigan, and that the. 
plaintiff John F. Vinal, and the. defendant Andrew. S. 
Core were, and each of them was,at the: time of ‘the. 
commencement of this suit, citizens of the.State of Weat. 
Virginia. | 

Your petition further states that in the: said. court 
above mentioned there is a controversy which is wholly: 
between citizens of different States, and which can be 
fully determined as between them, to wit, a controversy 
between petitioner and said John F; Vinal. 

And your petitioner offers herewith a good and suf- 
ficient bond with good security for his entering in the: 
said Circuit Court of the Urrtted States-for the District 
of West Virginia, on the first day of its next session, a 
copy of the record in this case, and for paying all costs 
that may be awarded by said Circuit Court if said court 
shall hold that said suit was wrongfully or improperly: 
removed thereto. 

And your petioner prays this Honorable Court to pro- 
ceed no further herein, except to make the order of re- 
moval required by law, and to accept said surety and 
bond, and to cause the record herein to be removed to 
said circuit Court of the United States for the District 
of West Virgina, and as in duty bound will ever pray, 
dc. 

B.. 8. COMPTON. 


WALTER S. SANDs, 
Altorney for Petitioner. 


SaaTE oF MICHIGAN; 3 

County OF MONROE. 

I, Benjamin. 8.. Compton, .being: dals.. swern, do: say 
that. 1 am.ove of the.defendants.in.the cause entitled in. 
the foregoing. petition. for removal, and. am.the Benj.) Sv 
Compton: cherein.named; that. have read the foregoing: 
petition signed. by.me, and I know: the contents thereof, , 
and thatthe statementa and allegations therein.contained.: 
are true, as [ verily believe. | 

B. 8. COMPTON. 


Subscribed and sworn to, by the said B. 8Comptop, 
in my presence, before me, this 15th day of August, 1881. 
JOHN 8. NOBLE, 
: Notary Public. 
Srate or MIcHIGAN; 
County OF :MONROB: . | 
B. S::Compton the petitioner named in the foregoing 
petition bemg duly sworn, says that the facts and allega: 
tions therein contained, ‘so far as they are ‘stated: on his: 
own knowledge, are true;and that so far as stated upon’ 
information, he believes them to be trues. 
3 B.:8.. COMPTON. 
Taken, sworn and ‘subscribed to, before me, this 15th’ 
day of August, 1881. 
: JOHN. 8. NOBLE. 
There is attached proper evidence of the notérial char= 
acter of the officer, | ee 
The petition was accompanied with the musual bend in 
proper form. 
On the day of the filing of this petition. the Circuit 
Court of Wood County made an order denying the prayer 
of the petition. 
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On the 10th day of January, 1882, the plaintiffs in er- 
ror presented a copy of the record to the Circuit Court 
of the United States for the district of West Virginia, 
and moved the court to docket the case, which was done, 
and the defendant in error immediately made a motion 
to remand the case (Record, p. 1) which stood in this 
condition until the 27th of January, 1883, when the court 
below entered the following order remanding the case, 
to wit: 


JOHN F. Vina. ] 


VS. 
A. S. Cong and B. 8. ? 
CoMPTON. J 


In Case REMOVED From Woop Country. 


This day came the parties by their Attorneys, and the 
motion of the plaintiff to remand this cause to the Cir- 
cuit Court of Wood County, West Virginia, being fully 
argued, for reasons appearing to the Court in its opinion 
in writing filled in this cause, it is ordered that this 
cause be and the same is remanded to the Circuit Court 
of Wood County, West Virginia. (30) 


‘T'o reverse this order the writ of error was seud out, 
both Core and Compton joining in the writ as plaintiff in 
error. 


The opinion of Judge Bond referred to in the order is 
as follows: 


IN CIRCUIT COURT OF U. 8S. DIST. WEST VA. 
JoHuN V. VINAL, } 


VS, 
A. 8S. Core and B. S. 
JOMPTON. J 


This is a motion to remand this cause.to the Circuit 
ourt of Wood County, West Va, whence it was re- 


moved upon the affidavit and motion of the said defend- 
ant, Compton, who alleges he is a citizen of the State of 
Michigan and was at the time of the commencement of 
the action. 


The facts shown by the record are that the suit was for 
malicious prosecution and was commenced in July, 1876 
The parties were sued jointly and filed joint pleas of not 
guilty. Onthe March, 1879, ajury was sworn, which, 
after hearing the evidence rendered a verdict against the 
defendants. The cause went by writ of error to the Su- 
preme Court of Appeals of West Virginia, which court 
reversed the judgment of the court below and awarded a 
new trial. The cause awaiting the new trial, Compton 
filed his motion to remove to this court, on the ground 
that there was a separable controversy between the plain- 
and him and his co-defendant, Core. It is not necessary, 
so far as this motion is concerned, to determine whether 
there was or not such a separable controversy as is pro- 
vided for in the act of 1866, or that of 1875, relating to 
the removal of causes. The Supreme Court of the U. S. 
has determined in Hyde and Ruble (104 U.S.) that the 
second section of the act of 1866 is repealed by the act of 
March 8rd. 1875. The former act permitted a defendant 
having such a separable controversy to remove his cauae 
before trial or a final hearing, while the act of 1876, re- 
quires that he shall move to remove his cause at the term 
at which it could be first tried and before the trial there- 
of.’ The motion to remove in this cause was not made 
until there had been, a trial below, a verdict and an ap- 
peal to the Supreme Court of Appeals and anorder for a 
new trial. Whether tbe cause was properly tried at the 
term when it was heard is one thing. The Supreme 
Yourt said it was not, but that it could have been tried 
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“properly there is no‘dotbt. ‘The motion’ therefore comes 

too late under the:act of 1875; and the cause must ‘be re- 
*manded. 

I, L. B. Dellecker, certify that the forgoing is:a true 
copy of the opinien of Hugh L.:Bond : filed in this cause 
and referred! to: in the. order: of January, .27th, 1888, 
remanding the cause. 

J.B: DELLECKER, Clerk. 
.C.u0. UL 8. Dist., W..Va. 


“Phe writ of errorwas sued out’on' the first ‘day: of 
‘March, 4888, returnable’ to the Oct; term: following. 

The case was docketed in this court on the f8th day of 
Oct, 1883. ; 

On‘ the'12th day of' Dec. 1884, the deposition of ‘John 
Brien, taken on ‘notice to the plaintiff in error Core, 
was filed inthis court proving the ‘death of plaintiff in 
error Benjamin §. Compton, tn the early part: of ‘July, 
1883. 


‘ PorNts. 
‘It is submitted 
First upon the motion to dismiss, 

(a) That the court below had no jurisdiction, even if 
there was a separable controversy, the "motion for ‘Tre- 
moval not coming in time,-and therefore, this court has 
no jurisdiction. 

(b) Even if there was jurisdiction while Compton 
was living, after his death and the abatement of the ac- 
tion as to him there could be none,'the remaining parties 
to the suit both being residents of the same State. 

(c) It is proper.to prove facts affecting the jurisdic- 
tion of this court, not. found in the record, by. affidavits 
or depositions. | 
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Dakota County v. Glidden, 113, U. 8., 222. 
Second. Upon the motion to affirm. 

| (a.) If it should be held that this court may take juris- 
| diction for the purpose of determining whether the court 
below had jurisdiction or not, then the motion to affirm 
should prevail, it being too plain for argument, under the 
decision of this court, cited by Judge Bond in his 

opinion that the motion for removal came too late. 
Hyde v. Ruble, 104, U.S., 407 and authority there 


cited. 
! C. C. COLE, 


Attorney for Defendant in E-ror. 
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ANDREW S. CORE AND 
BENJAMIN S. Compton, 
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JOHN F. VINAL, 
DEFENDANT IN Error. J] 


“a> 2. CC 


Notice of intention to submit upon printed briefs, 


To Rosert S. Buatrr, 
Attorney for the Plaintiffs in error. 


You are hereby notified that an order has been made 
by the court in the above styled cause, advancing the 
same for hearing upon the merits, in accordance with 
the provisions of Rule 32, of 1, of Practice of 
said court, and that on the day of March, 1886, at 
the meeting of the court on that day, said cause will be 
submitted to the court upon its merits upon printed briefs, 
as provided in the rule aforesaid, and the following brief 
herewith furnished you, will be relied upon on behalf of 
the defendant in error. 


C. C. COLE, 
Attorney for Defendant in Error. 
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BRIEF IN BEHALF OF DEFENDANT IN ERROR. 
STATEMENT OF THE CASE. 

This action was brought by the defendant in error 
against the plaintiffsin error in the Circuit Court of Wood 
County, West Virginia, on the first Monday in July, 1876. 
It is a special action on the case charging the plaintiffs in 
error jointly with instituting and carrving on a malicious 
prosecution azainst defendant In error, and claiming dam- 
ages therefor. The declarativn is in the usual form. 

On the 20th day of Sept. 1878, after demurrer had 
been sustained to other pleas of the plaintiffs in error, 
they filed a joint plea of ~~ guilty and issue was imme: 
diately joined thereon. 

On the 20th day of March, 1879. the trial of the cause 
commenced in the last named court, and, on the 27th 
of the same month resulted in a verdict for defendant in 
error for $10,000. On a motion for a new trial in that 
court the presiding Judge, deeming the verdict excessive , 
required the defendant in error to remit one half the 
damages, orsubmit to anew trial. A remititar of $5,000 
was thereupon filed,and judgment was entered for the 
balance. The plaintiffs in error thereupon removed the 
ease by writ of error to the Supreme Court of Appeals 
of West Virginia, where, on the 14th day of May, 1881, 
the judgment below was reversed on grounds merely 
technical, and the case remanded to the Cireuit Court of 
Wood County, for a new trial to be had. The case is re- 
ported in the 18 W. Va. Reports, beginning at page one. 

On the 14th day of August, 1881, and before any other 
steps had been taken or trial of the cause had, in the 
Circuit Court of Wood County, and without any change 
in the pleadings whatever, plaintiff in error Compton 
filed a petition in the last mentioned court, praying a re- 
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moval of the cause into the Circuit Court of the United 
States for the District of West Virginia. 

Ou the day of the filing of this petition, the Circuit 
Court of Wood County made an order denying the pray- 
er of the petition. 


On the 10th day of Jnauary. 1882, the plaintiffs in er- 
ror presented a copy of the record to the Circuit Court 
of the United States for the District cf West Virginia, 
and moved the court to ducket the case, which was done; 
and the defendant in error immediately made a motion 
to remand the case, which stood in this condition until 
the 27th of January, 1883, when the court below enter- 
ed the following order remanding the case, to wit: 

This day came the parties by their attorneys, and the 
motion of the plaintiff to remand this cause to the Cir- 
cuit Court of Wood County, West Virginia, being fully 
argued, for reasons appearing to the Court in its opinion 
in writing filed in this cause, it is ordered that this 
cause be and the same is remanded to the Circuit Court 
of Wood County, West Virginia. 


To reverse this order the writ of error was sued out, 
both Core and Compton joining in the writ as plaintiffs’ 
in error. 

PoIntTs. 


First. The motion to remove this cause was made too 
late. It had been tried in the Circuit Court of Wood 
Co., a verdict rendered, and an appeal taken to the Sa- 
preme Court of Appeals of West Virginia, and an order 
made for anew trial. The petition for removal, there- 
fore was not filed at, or before the term at which the 
ease could first have been tried, and therefore came too 
late by the very terms of the Act of March 8rd; 1875. 


LI vide vs dtuble. 104 tS. 407: see Opinion I. $10. 
Removal causes LOO TLS. 45¢. 
Rabbitt vs. Clark, 108 U.S. 606, 


Gregory vs. Hartley, 115 U.S. 742. 


Soeond. There Is na seprirate controversy between cit- 
izens of different states in this action. so as to make it 
removable under the second clause ot the wet of IS75, as 
eoust ried by this COUMPT, 

There is bt a single cause of action set forth im the 
declaration, and that is joint against both detendants. 
They both plead at the same time a joint ples » Upon 
which issue was joined; but if each had made a separate 
defense the rule world hot have been different. 

“ A separate defense by one defendant im a joint suit 
against him and others, upon a joint.ora joint and sev- 
eral cause of wetlon, does not ereate a separate contro. 
versy so as to entitle that detemdant, if the necessary 
citizenship exists as to him, to the removal of the cause 
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underthe second clause of SY of the act of 1875. 
Starin vs. N. Y.. 115 Uls. 24s. 
especially Pere cfal vs. vedt «ef a/ 115 U.S. 41. 
Ilvde vs. Ruble, 103 U.S. 407. 


The order of the court below remanding the cause to 

the state court was clearly right and should be affirmed. 
GC. C. COLE 

Attorney for Defendant in’ Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 924. 


JOSEPH C. MACKIN AND WILLIAM J. GALLAGHER, 
PLAINTIFFS IN ERROR, 
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MACKIN AND GALLAGHER VS. THE UNITED STATES. 1 


| Pleas in the circuit court of the United States for the northern . 

district of Illinois, held at the United States court-rooms, in the 
city of Chieago, in the district aforesaid, before the Hon. John M. 
Harlan, one of the justices of the Supreme Court of the United States, 
and the Hon. Walter Q. Gresham, judge of the United States circuit 
court for the seventh circuit, on Friday the twenty-second day of May, 
in the adjourned May term of said court, in the year of our Lord one 
thousand eight hundred and eighty-five and of our Independence the 
one hundred and ninth year. William H. Bradley, clerk. 


JOSEPH C. MacKIN AND WILLIAM J. GALLA- 
gher, plaintiffs in error, 
Us. Error to district court. 
THE UNITED StTaTES OF AMERICA, DEFEND- 
ant in error. 


NorTHERN District oF ILLINOIs, 8s: 


Be it remembered that on the fourteenth day of March, 1885, came 
William J. Gallagher and Joseph C. Mackin, by their attorneys, and filed 
in the office of the clerk of the circuit court of the United States for the 
northern district of Illinois, at Chicago, in said district, their petition for a 

writ of error in said entitled cause, which said petition is in the 
2 words and figures following, to wit : | 


Petition for writ of error. 


UNITED StTaTEs OF AMERICA, 
Northern District of Illinois, ss : 


In the circuit court of the United States in and for said district. 


WILLIAM J. GaLLAGHER, JOSEPH C. MACKIN, 
impleaded, Petition in error and 
vs. ) assignment of error. 
THE UNITED STATES. 


Now come the said William J. Gallagher and Joseph C. Mackin, re- 
spectively, plaintiffs in error, and aver that manifest error hath intervened 
in the proceedings in the district court of the United States for the said 
district, whereof the foregoing is a record in this, that the district court. 
erred— 

I. In overruling the motion to instruct the jury to return a verdict of 
not guilty as to each of the petitioners in error ; 

II. In overruling the motion to strike out all the testimony introduced 

in chief in this cause in behalf of the United States ; 
3 III. Inadmitting testimony offered in behalf of the United States ; 
IV. In excluding testimony offered by each of the petitioners 
in error respectively ; | 

V. In refusing to charge the jury as prayed ; 

VI. In each and every of those portions of the charge to the jury to 
which exception was taken ; 
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VII. In overruling the motions for a new trial and those in arrest of 
judgment ; 

VIII. In entering judgment and imposing sentence upon the verdict ; 
and, 

IX. In other rulings, orders, and proceedings of the court apparent 
upon the record. 

Wherefore these petitioners pray that a writ of error may issue herein to 
said district court returnable to the next term of this court, and that such 
proceedings may be had thereon as provided by law. 


WILLIAM J. GALLAGHER. 
THOMSON & FELSENTHAL, 
His Attorneys. 
JOSEPH C. MACKIN, 
By DAVID TURPIE, His Attorney, 
Per H. W. THOMSON. . 


(Endorsed :) Filed Mareh 14th, 1885. Wm. H. Bradley, clerk. 


{ Afterwards, to wit, on the seventeenth day of March, in the ad- 

journed March term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit : 


In the matter of the petition of Joseph C. Mackin and William J. Gal- 
lagher for a writ of error, Ke. 


Now come the petitioners, William J. Gallagher, by Henry W. Thom- 
son, esq., his attorney, and now come also the respondent, the United 
States, by the distriet attorney, and J. B. Hawley and I. N. Stiles, their 
attorneys, and now comes on to be heard the petition of said William J. 
Gallagher and Joseph C. Mackin for a writ of: error, and, after hearing 
the arguments of said Henry W. Thomson, and the arguments of the 
counsel on behalf of the United States, it is ordered that the further hear- 
ing of said petition be postponed to Thursday next. 


5 Afterwards, to wit, on the twentieth day of March, in the ad- 

journed March term of? said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


In the matter of the petition of Joseph C. Mackin and William J. Gal- 
lagher for a writ of error, Xe. 


Now come again the petitioners, Joseph C. Mackin and William J. Gal- 
lagher, by FE. A. Storrs and Henry W. Thomson, their respective attorneys, 
and now come also again the respondent, the United States of America, by 
their respective attorneys ; ;and now comes on further to be heard the peti- 
tion of Joseph C. Mackin and William J. Gallagher for a writ of error 
and stay of proceedings as prayed in said petition, and after hearing the 
further arguments of the r respective counsel upon said petition, the hour 
of adjournment having arrived, it is ordered that the further hearing be 
postponed until to-morrow morning. 


MLL Sn. sda 
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6 Afterwards, to wit, on the twenty-first day of March, in the ad- 
journed March term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. Gresham, 


circuit judge, is the following entry, to wit; 
Order. 
In the matter of the petition of Joseph C. Mackin and William J. Gal- 


lagher for a writ of error. 


Now come again the petitioners, Joseph C. Mackin and William J. 
Gallagher, by their respective attorneys, E. A. Storrs and Henry W. 
Thomson, and the respondents, the United States of America, by their 
attorneys, and now comes on further to be heard the petition of said 
Joseph C. Mackin and William J. Gallagher for a writ of error and stay 
of proceedings as prayed for in said petition, and after hearing the con- 
cluding arguments of counsel upon said petition the court takes the same 
under advisement. : 


7 Afterwards, to wit, on the twenty-fourth day of March, in the 

adjourned March term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Order. 


In the matter of the petition of Joseph C. Mackin and William J. Gal- 
lagher fora writ of error, &c. 


8 Now come the petitioners, Joseph C. Mackin and William J. 
Gallagher, by E. A. Storrs and Henry W. Thomson, their respect- 
ive attorneys, and now come also the respondents, the United States of 
America, by their attorneys, and the court, having considered and being 
now fully advised in the premises, now orders that a writ of error issue 
to the district court of the United States for this district commanding the 
said district court to send under the seal thereof to this court, by the first 
Monday of May next, the record and proceedings in the matter of the 
criminal information exhibited in said district court on the part of the 
United States of America against said Joseph C. Mackin and William J. 
Gallagher, and against Arthur Gleason and Henry Biehl, and that: pro- 
ceedings in said cause tn said district court be stayed until the order of 
this court in the premises. And it 1s further ordered that said. petitioners 
give bond in error in the sum of one thousand dollars, with sufficient se- 
curity, and that said petitioners, Joseph C. Mackin and William J. Gallagher, 
be admitted to bail in the sum of fifty thousand dollars each. 
9 On the same day, to wit, on the twenty-fourth day of March, 
1885, there was filed in said clerk’s office a bond in said entitled 
cause, which said bond is in the words and figures following, to wit: 


Bond. 


Know all men by these presénts that we, William J. Gallagher and. 
Joseph C. Mackin, as principals, and Michael C. McDonald, August 
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Mette, Dennis Cavanaugh, and John W. Crawford, as sureties, are held 
and firmly bound unto the United States of America in the sum of one 
thousand dollars, for the payment of which, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly and 
severally, firmly by — presents. Sealed with our seals and dated this 
24th day of March, A. D. 1885. 

The condition of this obligation is such that whereas on the 12th 
day of March, A. D. 1885, by the consideration of the district court 
of the United States of the northern district of Illinois in a certain 
criminal cause, to wit, a certain information against the above named 
William J. Gallagher and Joseph C. Mackin for conspiracy (being 
criminal cause No, 1033 in that court), the said William J. Gallagher 
and Joseph C. Mackin were severally adjudged and sentenced to im- 
prisonment in the penitentiary at Joliet, in said district, for the term 
of two years, and to pay a fine of five thousand dollars each; and 

and whereas upon the petit’on of the said William J. Gallagher 
10 and Joseph C. Mackin the circuit judge of the said United States 

for the seventh circuit has allowed a writ of error from the circuit 
court of the said United States for the district aforesaid to the said dis- 
trict court upon the judgment and sentence aforesaid, and said writ of 
errcr is about to issue accordingly : Now, if the said William J. Galla- 
gher and Joseph C. Mackin shall prosecute said writ to effect and shall 
abide the judgment of the said circuit court in that behalf, and shall 
answer all costs in case they or either of them shall fail to make good his 
plea, then this obligation shall be void, and otherwise shall remain in full 
force. 


WILLIAM J. GALLAGHER. [sEat.] 
J.C. MACKIN. SEAL. 
M. C. McDONALD. SEAL] 
JOHN W. CRAWFORD. SEAL. 
AUGUST METTE. SEAL. | 


(Endorsed:) Filed March 24, 1885. Wm. H. Bradley, clerk. 
1] The following is a copy of the writ of error : 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


The United States of America to the judge of the district court of the 
United States for the northern district of [linois, greeting: 


Because in the record and proceedings, as also in the rendition of a judg- 
ment in a plea which is before you in said district court between the 
United States of America, plaintiff, and Joseph C. Mackin, Wm. J. Gal- 
lagher are defendants, in information a manifest error hath happened, to 
— great damage of the said Joseph C. Mackin and Wm. J. Gallagher, as 
hv their complaint appears, and it being fit that the error, if any there has 
leon, should be duly corrected, and full and speedy justice done tothe parties 
atoresaid in this behalf, you are hereby commanded, if judgment be given 
therein, that then, under your: seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, to 
the circuit court of the United States for the northern district of Illinois, 
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together with this writ, so that you have the same at Chicago on the first 
Monday of May, A. D. 1885, in said circuit court to be then and there 
held ; that the record and proceedings aforesaid being inspected, the said 
circuit court may cause further to be done therein to correct that error 
what of right and according to the law and the custom of the United 
States should be done. | 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this twenty-fourth day of March, of the year 
of our Lord one thousand eight hundred and eighty-five and of the Inde- 
pendence of the United States the 109th year. 

[SEAL. ] WM. H. BRADLEY, 

Clerk of the Cirewt Court United States’ 
for the Northern District of Illinois. 


(Endorsed :) Filed M’ch 24, 1885. Wm. H. Bradley, clerk. 


12, 13 On the same day, to wit, on the twenty-fourth day of March, 

1885, there was filed in said clerk’s office a transcript of record 
from the district court of the United States for the northern district of 
Illinois, in said entitled cause, which said transcript is in the words and 
figures following, to wit: 


14 Pleas in the district court of the United States for the northern 
district of Illinois, held at the United States court rooms in the 
city of Chicago, in the district aforesaid, before the Hon. Henry W. 
Blodgett, district judge of the United States for said northern district 
of Illinois, on Thursday, the 12th day of March, in the adjourned 
March term of said court, in the year of our Lord one thousand eight 
hundred and eighty-five, and of our Independence the one hundred 
and ninth year. Wm. H. Bradley, clerk. . 


THE UNITED STATES OF AMERICA 
Us. | ng 
-Gen. No. 1033. 
JOSEPH C. MAcKIN, WILLIAM J. GALLAGHER, { ~ 
and Arthur Gleason. 


NorrHern District OF ILLINOIS, ss: 

Be it remembered, that on the twentieth day of January, A. D. 1885, 
came Albert M. Day, and filed in the office of the clerk of the district 
court of the United States for the northern district of Illinois, at Chicago, 
in said district, an affidavit in said above-entitled cause, which said affi- 
davit is in the words and figures following, to wit : 


Affidavit. 
UNITED STATES OP AMERICA, 
Northern District of Illinois. 
In the district court. 


Albert M. Day, of the city of Chicago, being duly sworn, upon his oath 
says, that an election was held in said district on the 4th day of Novem- 
ber, 1884, at which election there were votes cast for candidates for Repre- 
sentatives in the Congress of the United States, and for other officers ; 
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that one of the polls at said election was opened and held at the second 
election precinct of the eighteenth ward of the city of Chicago in said dis- 
trict, and that at said poll at said election votes were cast for va- 
15 rious officers to be elected, and also for Representatives in Congress ; 
that at said poll and at said election a poll-book was kept by the 
officers of said election ; and that to said poll-book was appended a certifi- 
cate by said officers setting forth the number of votes cast at said poll at 
said election and the number of votes cast for each candidate voted for at 
said election ; that there was also made out by the officers at said election 
poll a tally-list of the votes cast at said election poll and received by each 
candidate voted for at said election poll, as required by law ; that the offi- 
cers at said election poll caused the ballots cast at the same to be strung 
upon a string and placed in the ballot-box in use at said election poll, and 
that afterwards (on or about the 5th day of November, 1884), said officers, 
or some one of them, caused said poll-book, said tally-list, and said ballots 
to be conveyed to the county clerk’s office of Cook County, in said district, 
for safe keeping, as required by law. And that, afterwards, to wit, on or 
about the 21st day of November, 1884, at said district, divers persons un- 
lawfully conspired together to mutilate, change, and falsify said poll-book 
and said certificate and said tally-list, and to remove, change, and destroy 
said ballots or some of them, and to substitute, in place of the same, false 
and fraudulent ballots ; and that, in pursuance of said conspiracy, said di- 
vers persons did mutilate, change, and falsify said poll-book and said cer- 
tificate and said tally list, and did remove, change, and destroy said ballots, 
and did substitute, in place of the same, false and fraudulent ballots ; and 
further, that this affiant is informed and verily believes that among the per- 
sons guilty of said conspiracy aforesaid, and of the acts done in further- 
ance of said conspiracy as aforesaid, are Joseph C. Mackin, William J. 
Gallagher, Arthur Gleason, Henry Biehl; and this affiant is informed and 
believes that each and every of said persons so named did one or more acts 
in furtherance of said conspiracy. 
ALBERT M. DAY. 
Subscribed and sworn to before me this 20th day of January, 1885. 
[SEAL. ] WALTER A. DODSON, 
Notary Public. 


(Endorsed :) Filed January 20,1885. Wm. H. Bradley, clerk. 


16 On the same day, to wit, on the twentieth day of January, 

1885, in the December term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, judge, is the following entry, to wit : 


Order. 


THE UNITED STATES OF AMERICA Criminal information 

vs. for violating section 

JOSEPH C. MAcKIN, WILLIAM J. GALLAGHER, 5440 Revised Stat- 
Arthur Gleason, and Henry Biehl. } utes. 


Now comes the district attorney, and on his motion it is ordered that 
he have leave to file a criminal information against Joseph C. Mackin, 
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William J. Gallagher, Arthur Gleason, and Henry Biehl, which is ac- 
cordingly done, and on further motion of the district attorney, it is or- 
dered that a bench warrant issue against said defendants, returnable forth- 
with, and that the bail of the defendants be fixed at ten thousand dollars 
each. 


On the same day, to wit, on the twentieth day of January, 1885, came 
R. 8S. Tuthill, the United States district attorney for said district, and filed 
in said clerk’s office an information against Joseph C. Mackin, William J. 
Gallagher, Arthur Gleason, and Henry Biehl, which said information is 
in the words and figures following, to wit: 


17 In the district court of the United States of America for the north- 
ern district of Illinois, of the December term, in the year of our 
Lord eighteen hundred and eighty-four. 


NorrHERN Disrricr oF ILLINOIS, set.: 


Be it remembered that Richard S. Tuthill, attorney of the United 
States of America for the northern district of Illinois, ‘who for the said 
United States in this behalf prosecutes, in his own person comes here into 
the district court of the said United States for the district aforesaid on 
this twentieth day of January, in this same term, and for the said United 
States gives the court here to understand and be informed that on the 
fourth day of November, in the year of our Lord eighteen hundred and 
eighty-four, a general election was held in the State of Illinois, as ap- 
pointed by law, for the choosing of a Representative in the Congress 
of the said United States from each of the several Congressional districts 
of the said State, and certain State and county officers ; and at a certain 
poll of the said election, to wit, the poll of that election in and for the 
second election district of the Eighteenth ward cf the city of Chicago, 
within the county of Cook and the judicial district aforesaid and the 
Fourth Congressional district of the said State, a large number of votes, to 
wit, six hundred votes and upwards, were then cast by the respective 
voters at that poll of election for a Representative in the said Congress 
from the Congressional district aforesaid ; and afterwards, to wit, on the 
day and year last aforesaid, within the county and judicial district afore- 
said, upon theclosing of the said poll of election, and upon the proceeding by 
the proper judges of election to canvass the votes there polled, the proper 
clerks of election made two tally-lists in writing, purporting to show the 
votes received by each candidate there voted for in form as required by law; 
and afterwards, to wit, on the fifth day of November, in the same year, 
within the county and judicial district aforesaid, upon the examination 
and counting of the votes cast at the said poll of election the proper judges 
and clerks of election made upon each of the poll-books of the said poll 
of election a certificate in writing, in form as required by law, purporting 
to show the name of every person there nied for, and the number of 
votes he there received, and the office for which he so received the same ; 
and thereupon, to wit,on the day and year me aforesaid, within the county 
and judicial district aforesaid, one of the said poll-books, with such certif- 
icate thereon as aforesaid, and one of the said tally-lists, together consti- 
tuting the return from the said poll of election, having been enveloped 
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and sealed up in a package, were put into the hands of one of the said 
judges of election, who thereupon then and there delivered the same, so 
enveloped and sealed up, to the county clerk of the said county of Cook 
and his several deputies, at the office of the said county clerk. And the said 
attorney of the said United States, who prosecutes as aforesaid, for the said 
United States further gives the court here to understand and be informed 
that Joseph C. Mackin, William J. Gallagher, Arthur Gleason, and Henry 
Biehl, late of Chicago aforesaid, afterwards, to wit, on the day and year 

last aforesaid, within the county and judicial district aforesaid, un- 
18 lawfully did conspire together and with divers other persons to 

the said attorney as yet unknown, to break open the package afore- 
said and to remove therefrom the said return therein contained, and to 
mutilate and alter the said certificate, and to make away with and destroy 
the said tally-list, and to substitute for and in place thereof a false and 
spurious paper writing in form of sed purporting to be such tally-list ; 
they the said Arthur Gleason and Henry Biehl and one of the said persons 
unknown then and there being deputies of the said county clerk, and by 
law charged with the duty of keeping safe and unopened and intact the 
said package and its contents aforesaid, and the same then still remaining 
sealed up in the office of the said county clerk, and the said return not 
then having been opened, canvassed, and published by the proper canvass- 
ing-officers of the county aforesaid. 

And that to effect the object of the said conspiracy the said Arthur 
Gleason and Henry Biehl and the above-mentioned person unknown then 
and there (to wit, in the said county and judicial district) so being such 
deputies of the said county clerk, and charged with such duty as aforesaid, 
unlawfully did make opportunity for and permit the breaking open of 
the said package, and the removing of the said return therefrom, and 
the altering and falsifying of the said return: And. that further to effect 
the object of the said conspiracy the said Joseph C. Mackin and Will- 
iam J. Gallagher then and there unlawfully did break open the package 
aforesaid, and remove therefrom the said return so therein contained : 
And that further to effect the object of the said conspiracy the said 
William J. Gallagher then and there unlawfully did mutilate and alter 
the said certificate, by erasing the word “ four,” in the sentence ‘“ Henry 
W. Leman had four hundred twenty votes for State senator,” as originally 
written in the said certificate, and writing in place of the said word 
“four” the word “ two,” so as to make the said sentence read and ap- 
pear to be “ Henry W. Leman had two hundred twenty votes for State 
senator ;” and by erasing the word “ two,” in the sentence “ Rudolph 
Brand had two hundred seventy-four votes for State senator,” as originally 
written in the said certificate, and writing in place of the same word 
“two” the word “four,” so as to make that sentence read and appear 
to be “ Rudolph Brand had four hundred seventy-four votes for State 
senator.” And that further to effect the object of the said conspiracy the. 
said William J. Gallagher then and there unlawfully did make a false and 
spurious paper writing in form of and purporting to be such tally-list as 
aforesaid, and the same false and spurious paper writing then and there 
unlawfully did substitute for and in place of the same tally-list, in the 
said county clerk’s office. And that further to effect the object of the said 
conspiracy the said Joseph C. Mackin and William J. Gallagher then and 
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there (to wit, in the said county and judicial district) unlawfully did 
make away with and destroy the same tally-list, against the peace and 
dignity of the said United States, and contrary to the form of the statute 
of the same in such case made and provided. | 

2. And the said attorney of the said United States, who prosecutes as 
aforesaid, for the said United States further gives the court here to under- 
stand and be informed that on the fourth day of November, in the year 
of our Lord eighteen hundred and eighty-four, a general election was held 
in the State of “Tlinois, as appointed ‘by ‘law, for the choosing of a Repre- 
sentative inthe Congress of the said United States from each of the several 

Congressional districts of the said State, and certain State and count 
19 officers ; and at a certain poll of the same election, to wit, the me 

of that election in and for the second election district of the Eight- 
eenth ward of the city of Chicago, within the county of Cook and the 
judicial district aforesaid and the fourth Congressional district of the 
said State, a large number of ballots, in all amounting to six hundred bal- 
lots and upwards, were deposited by the respective voters at the same poll 
of election, being at once ballots for a Representative in the said Congress 
fromethe Congressional district aforesaid and for the various other officers 
there voted for ; ; and afterwards, to wit, on the fifth day of November, in 
the same year, within the county and judicial district aforesaid, the proper 
judges and clerks of election made upon each of the poll-books of the 
same poll of election a certificate in writing, in form as required by law 
in that behalf, and the same judges of election then and there enveloped 
and sealed np in a package the said ballots so deposited at the poll of elec- 
tion last aforesaid ; and thereupon the said ballots, so enveloped and sealed 
up, and one of the same poll-books, with such certificate thereon as afore- 
said, were then delivered pursuant to law to the county clerk of the said 
county of Cook and his several deputies, at the office of the said county 
clerk, to wit, in the county and judicial district aforesaid. 

And the said attorney of the said United States, who prosecutes as 
aforesaid, for the said United States, further gives the court here to 
understand and be informed that the said Joseph C. Mackin, William 
J. Gallagher, Arthur Gleason, and Henry Biehl, afterwards, to wit, on 
the day and year last aforesaid, within the county and judicial district 
aforesaid, unlawfully did conspire together, and with divers other per- 
sons tu the said attorney as yet unknown, to break open the said pack- 
age so containing the said ballots, and to remove from the same package 
a large number of the said ballots, and to make away with and destroy 
those ballots which should be so removed, and to substitute for and in 
place thereof a like number of false and spurious printed papers in form 
and resemblance of such ballots, and to remove from the said county clerk’s 
office, and make away with and destroy, the poll-book and certificate last 
aforesaid, and to substitute for and in place of the same poll-book and cer- 
tificate false and spurious paper writings in form of ed purporting to be 
such poll-book and certificate respectively ; they, the said Arthur Gleason 
and Henry Biehl, and one of the last-mentioned persons unknown, then 
and there being deputies of the said county clerk, and by law charged 
with the duty of keeping safe and unopened the last-mentioned package 
and its contents aforesaid, and safe and intact the poll-book and certificate 
last aforesaid; and the same package with its said contents then still being 
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sealed up, and remaining, with the same poll-book and certificate, in the 
said county clerk’s office; and that to effect the object of the conspiracy 
last aforesaid the said Arthur Gleason and Henry Biehl and the said per- 
son unknown, as in this count mentioned, then and there (to wit, in the 
county and judicial district aforesaid), so being such deputies of the said 
county clerk, and charged with such duty as last aforesaid, unlawfully did 
make opportunity for and permit the breaking open of the last-mentioned 
package, and the removing from the same of a large number of the said 
ballots so therein contained, and the removing of the last-mentioned poll- 
book and certificate from the said county clerk’s effice; and that further 
to effect the object of the same conspiracy, the said Joseph C. Mackin then 

and there unlawfully did cause.and procure to be printed a large 
20 number, to wit, two hundred and upwards, of false and spurious 

papers, in form and resemblaie of such ballots as aforesaid, to be 
substituted for and in place of the said ballots so intended to be removed, 
made away with, and destroyed as aforesaid; and that further to effect the 
object of the same conspiracy the said Joseph C. Mackin and William J. 
Gallagher then and there unlawfully did break open the package last afore- 
said, and remove therefrom and make away with and destroy a largeguum- 
ber, to wit, two hundred and upwards, of the said ballots so therein con- 
tained, and then and there unlawfully did substitute for and in place of 
the said ballots so removed, made away with, and destroyed a like number 
of false and spurious printed papers in form and resemblance of suen bal- 
lots ; and that further to effect the object of the same conspiracy the said 
Joseph C, Mackin and William J. Gallagher then and there unlawfully 
did remove from the said county clerk’s oftice, and make away with, and 
destroy the poll-book and certificate last aforesaid ; and that further to 
effect the object of the same conspiracy the said William J. Gallagher then 
and there (to wit, in the said county and judicial district), unlawfully did 
make a false and spurious paper writing in form of and purporting to be 
such poll-book as last aforesaid, and another false and spurious paper 
writing in form of and purporting to be such certificate as last aforesaid, 
and the two false and spurious paper writings last mentioned then and 
there unlawfully did substitute for and in place of the same poll-book and 
certificate, in the said county clerk’s office, against the peace and dignity 
of the said United States, and contrary to the form of the statute of the 
same in such case made and provided. 

3. And the said attorney of the said United States, who prosecutes as 
aforesaid, for the said United States further gives the court here to under- 
stand and be informed that on the fourth day of November, in the year 
of our Lord eighteen hundred and eighty-four, a general election was held 
in the State of Illinois, as appointed by law, for the choosing of Rep- 
resentatives in the Congress of the said United States and certain State 
and county officers ; and at a certain poll of the same election, to wit, the 
poll of that election in and for the second election district of the Eight- 
eenth ward of the city of Chicago, within the county of Cook and judicial 
district aforesaid and the Fourth Congressional district of the said State, 
a large number of votes, in all amounting to six hundred votes and up- 
wards, were then cast by means of a like number of ballots then and there 
deposited by the respective voters at that poll of election, being votes and 
ballots at once for a Representative in the said Congress from the Con- 
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gressional district aforesaid and for the various other officers voted for at 
the same poll of election; and afterwards, to wit, on the fifth day of No- 
vember, in the same year, within the county and judicial district aforesaid, 
a poll-book of the same poll of election, with the certificate thereon of the 
proper judges and clerks of election, in form as required by law, and a 
tally-list of the same poll of election, in form as required by law, were 
delivered pursuant to law to the county clerk of the said county of Cook, 
and his several deputies, at the office of the said county clerk ; and at the 
same time the said ballots so deposited at the poll of election last aforesaid, 
and the other poll-book of the same poll of election, with the like certificate 
thereon of the proper judges and clerks of eleetion, were also delivered 
pursuant to law to the said county clerk, and his several deputies, 
21 at the office of the said county clerk, to wit, in the county and 
judicial district aforesaid. 

And the said attorney of the said United States, who prosecutes as 
aforesaid, for the said United States further gives the court here to under- 
stand and be informed that the said Joseph C. Mackin, William J. Gal- 
lagher, Arthur Gleason, and Henry Biehl, afterwards, to wit, on the da 
and year last aforesaid, within the county and judicial district aforesaid, 
unlawfully did conspire and agree together, and with divers other per- 
sons to the said attorney as yet unknown, to mutilate and alter the said 
certificate on the poll-book in this count first mentioned, and to remove 
from the said county clerk’s office, and destroy, the tallvy-list last aforesaid, 
and to substitute for and in place thereof a false and spurious paper writing 
in form and resemblance of such tally-list, and to remove from the same 
office, and destroy, a large number of the ballots last aforesaid, and to 
substitute for and in place of the same ballots which should be so removed 
and destroyed a like number of false and spurious printed papers in form 
and resemblance of such ballots, and to remove from the same office, and 
destroy, the other poll-book in this count mentioned, and the said cer- 
tificate on the same poll-book, and to substitute for and in place of the 
same poll-book and certificate false and spurious paper writings in form 
of and purporting to be respectively such poll-book and certificate; they, 
the said Arthur Gleason and Henry Bichl, and one of the last-mentioned 
persons unknown, then and there being deputies of the said county clerk, 
and by law charged with the duty of keeping safe and intact in the said 
county clerk’s office the poll-books, certificates, ballots, and tally-list: in 


- this count mentioned, and the same then still remaining in the said county 


clerk’s office; and that to effect the object of the conspiracy last afore- 
said the said Arthur Gleason and Henry Biehl and the said person un- 
known as in this count mentioned, then and there (to wit, in the said 
county and judicial district), so being deputies of the said county clerk, 
and charged with such duty as in this count aforesaid, unlawfully did 
make opportunity for and permit the removing of the tally-list in this 
count mentioned, and a large number, to wit, two hundred and upwards, 
of the ballots {n this count mentioned, and the poll-book and certificate in 
this count secondly mentioned, from the said county clerk’s office; and 
that further to effect the object of the same conspiracy the said Joseph C. 
Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl, and the 
last-mentioned person unknown, then and there (to wit, in the said county 
and judicial district) unlawfully did mutilate and alter the said certificate 
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on the poll-book in this count first mentioned by erasing the word “ four” 
in the sentence “ Henry W. Leman had four hundred twenty votes for State 
senator,” as originally written in the same certificate, and writing in place 
of the said word “four” the word “two,” so as to make that sentence 
read and appear to be “ Henry W. Leman had two hundred twenty votes 
for State senator,” and by erasing the word “two,” in the sentence “ Ru- 
dolph Brand had two hundred seventy-four votes for State senator,” as 
originaily written in the same certificate, and writing in place of the same 
word “two” the word “ four,” so as to make that sentence read and appear 
to be “ Rudolph Brand had four hundred seventy-four votes for State sen- 
ator ;” and then and there unlawfully did remove from the said county 
clerk’s office, and destroy, the tally-list last aforesaid, and substitute for and 
in place thereof a false and spurious paper writing in form and resemblance 

of such tally-list; and then and there (to wit, in the said county 
22 and judicial district) unlawfully did cause and procure to be printed 

a large number, to wit, two hundred and upwards of false and 
spurious papers, in form and resemblance of such ballots as in this count 
mentioned, to be substituted for and in place of the said ballots so in- 
tended to be removed and destroyed as last aforesaid ; and then and there 
unlawfully did remove from the said county clerk’s office, and destroy, 
the poll-book and certificate in this count secondly mentioned, and substi- 
tute for and in place of the same poll-book and certificate false and spurious 
paper writings in form of and purporting to be respectively such poll- 
book and certificate, against the peace and dignity of the said United 
States, and contrary to the form of the statute of the same in such case 
made and provided. 

4. And the said attorney of the said United States, who prosecutes as 
aforesaid for the said United States further gives the court here to under- 
stand and be informed that a general election having been held in the 
State of [linois on the fourth day of November, in the year of our Lord 
eighteen hundred and eighty-four, as appointed by law, for the choosing 
of representatives in the Congress of the said United States and certain 
State and county officers, there was afterwards, to wit, on the fifth day of 
November, in the same year, remaining deposited in the office of the 
county clerk of the said county of Cook, and with the said county clerk, 
acertain return of the same election, to wit, the return from the poll of 
that election in and for the second election district of the Eighteenth ward 
of the city of Chicago within the county and judicial district aforesaid, 
and the Fourth Congressional district of the said State, at which poll of 
election a representative in the said Congress from the Congressional dis- 
trict aforesaid, amongst other officers, was voted for, the same return then 
consisting of a poll-book of the same poll of election, with the certificate 
thereon of the proper judges and clerks of election, in form as required 
by law, and a tally-list of the same poll of election, in form as required 
by law. And the said attorney of the said United States, who prosecutes 
as aforesaid, for the said United States further gives the court here to un- 
derstand and be informed that the said Joseph C. Mackin, William J. 
Gallagher, Arthur Gleason, and Henry Biehl, afterwards, to wit, on the 
day and year last aforesaid, within the county and judicial district afore- 
said, unlawfully did conspire together, and with divers other persons to 
the said attorney as yet unknown, to interfere with one Michael W. Ryan, 
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then being county clerk of the said county of Cook, and such two jus- 
tices of the peace of the said county as he should associate with him for 
the purpose of opening and canvassing the several returns of the same 
election within the county aforesaid, in the discharge of the duties of 
them the said Michael W. Ryan, county clerk as aforesaid, and such two 
justices in that behalf, that is to say, before the opening and canvassin 
of the said return from the poll of election last aforesaid, to mutilate aa 
alter the certificate last aforesaid, and to remove from the said county 
clerk’s office, and destroy, the tally-list last aforesaid, and to substitute for 
and in place thereof a false and spurious paper writing in form of and 
purporting to be such tally-list, the same poll-book and certificate and 
tally-list then still remaining in the said county clerk’s office ; and that to 
effect the object of the conspiracy last afdresaid the said Joseph C. Mackin, 
William J. Gallagher, Arthur Gleason, and Henry Biehl then and 
23 there (to wit, in the said county and judicial district) unlawfully 
did mutilate and alter the certificate last aforesaid, by erasing the 
word “ four,” in the sentence “ Henry W. Leman had four hundred twenty 
votes for State senator,” as originally written in the same certificate, and 
writing in place of the same word “ four” the word “ two,” so as to make 
that sentence read and appear to be “ Henry W. Leman had two hundred 
twenty votes for State senator,” and by erasing the word ‘ two” in the 
sentence “ Rudolph Brand had two hundred seventy-four votes for State 
senator,” as originally written in the same certificate, and writing in place of 
the same word “two” the word “ four,” so as to make that sentence read 
and appear to be “ Rudolph Brand had four hundred seventy-four votes 
for State senater ;” and then and there unlawfully did remove from the said 
county clerk’s office, and destroy, the tally-list last aforesaid, and substitute 
for and in place thereof a false and spurious paper writing in form of and 
purporting to be such tally-list; and so the said attorney of the said 
United States, who prosecutes as aforesaid, for the said United States says 
that the said Joseph C. Mackin, William J. Gallagher, Arthur Gleason, 
and Henry Biehl, in manner and form in this count aforesaid, did con- 
spire together, and with divers other persons to the said attorney as yet 
unknown, to interfere with officers of an election for representative in 
Congress in the discharge of the duties of those officers of election ; 
and that the said Joseph C. Mackin, William J. Gallagher, Arthur Glea- 
son, and Henry Biehl, in manner and form in this count aforesaid, did 
commit and do acts to effect the object of the same conspiracy, against the 
peace and dignity of the said United States, and contrary to the form of 
the statute of the same in such case made and provided. | 
5. And the said attorney of the said United States, who prosecutes as 
aforesaid, for the said United States further gives the court here to under- 


stand and be informed that a general election having been held in the 


State of Illinois, on the fourth day of November, in the year of our Lord 
eighteen hundred and eighty-four, as appuinted by law, for the choosing 
of a representative in the Congress of the said United States from each of 
the several Congressional districts of the said State, and divers State and 
county officers, there were afterwards, to wit, on the fifth day of Novem- 
ber, in the same year, remaining deposited in the office of the county 
clerk of the said county of Cook, and with the said county clerk, certain 
ballots which had been cast at a certain poll of the same election by 
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the respective voters there, to wit, the ballots cast at the poll of that 
election in and for the second election district of the Fighteenth ward of 
the city of Chicago, within the county and judicial district aforesaid, and 
the Fourth Congressional district of the said State, the same being ballots 
as well for a representative in the said Congress from that Congressional 
district as for divers State and county officers ; and there was also then 
remaining deposited in the said county clerk’s office, and with the said 
county clerk, a certain poll-book of the same poll of election, with the 
certificate in writing thereon of the proper judges and clerks of election, 
in form as required by Jaw. And the said attorney of the said United 
States, who prosecutes as aforesaid, for the said United States further gives 
the court here to understand and be informed that the said Joseph C. 
Mackin, William J.Gallagher, Arthur Gleason, and Henry Biehl, on the 

day and year last aforesaid, within the county and judicial district 
24 aforesaid, unlawfully did conspire (ozether, and with divers other 

persons to the said attorney as yet unknown, to interfere with the 
said Michael W. Ryan, then being county clerk of the county aforesaid, in 
the discharge of his duties in that behalf, that is to say, unlawfully to re- 
move from the said county clerk’s office| and destroy, a large number of 
the ballots last aforesaid, and to substitute for and in place of the same 
ballots which should be so removed and destroyed a like number of false 
and spurious printed papers in form and resemblance of such ballots, and to 
remove from the same office, and destroy, the poll-book and certificate last 
aforesaid, and to subsiitute for and in place of the same poll-book and cer- 
tificate false and spurious paper writings in form of and purporting to be 
respectively such poll-book and certificate ; the said ballots so cast as last 
aforesaid, and the poll-book and certificate last mentioned, then still re- 
maining so deposited in the office of and with the said coynty clerk ; and 
that, to effect the object of the conspiracy last aforesaid, the said Joseph C, 
Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl then 
and there (to wit, in the said county and judicial district) unlawfully did 
remove from the said county clerk’s office, and destroy, a large number, 
to wit, two hundred and upwards, of the ballots last aforesaid, and sub- 
stitute for and in place of the same ballots so removed and destroyed a 
like number of false and spurious printed papers in form and resemblance 
of such ballots ; and then and there (to wit, in the said county and judi- 
cial district) unlawfully did remove from the said county clerk’s office, 
and destroy, the last-mentioned poll-book and certificate, and substitute 
for and in place of the same poll-book and certificate false and spurious 
paper writings in form of and purporting to be respectively such poll-book 
and certificate. And so the said attorney of the said United States, who 
prosecutes as aforesaid, for thesaid United States says that the said Joseph 
C. Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl, in 
manner and form in this count aforesaid, did conspire together, and with 
divers other persons to the said attorney as yet unknown, to interfere with 
an officer of an election for representative in Congress in the discharge of 
the duties of that officer of election ; and that the said Joseph C. Mackin, 
William J. Gallagher, Arthur Gleason, and Henry Biehl, in manner and 
form in this count aforesaid, did commit and do acts to effect the object of 
the same conspiracy, against the peace and dignity of the said United 
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States, Je contrary to the form of the statute of the same in such case 
— and provided. 

6. And the said attorney of the said United States, who prosecutes as 
aforesaid, for the said United States further gives the court here to under- 
stand and be informed that a general election having been held in the 
State of Illinois on the fourth day of November, in the year of our Lord 
eighteen hundred and eighty-four, as appointed by law, for the choosing 
of representatives in the Gongress of the said United States’ and certain 
State and county officers, there was on the fifth day of November, in the 
same year, remaining deposited in the office of the county clerk of the said 
county of Cook, and with the said county clerk, a certain return of the 
same election, to wit, the return from the poll of that election in and for 
the second election district of the Eighteenth ward of the city of Chicago, 
within the county and judicial district aforesaid, and the Fourth Congres- 
sional district of the said State, at which poll of election a representa- 

tive inthe said Congress from the Congressional district aforesaid, 
25 amongst other officers, was voted for, a part of which return was 

a certain tally-list in writing, in form as required by. law. And 
the said attorney of the said United States, who prosecutes as aforesaid, 
for the said United States’ further gives the court here to understand and 
be intormed that the said Joseph C. Mackin, William J.Gallagher, Arthur 
Gleason, and Henry Biehl, on the day and year last aforesaid, within the 
county and judicial district aforesaid, unlawfully did conspire together, 
and with divers other persons to the said attorney as yet unknown, to take 
and carry away the tally-list last aforesaid, with intent and for the pur- 
pose of stealing and destroying the same, and the same tally-list willfully 
to destroy ; the return last aforesaid, including the last-mentioned tally- 
list, then remaining deposited in the office of and witl. the said county 
clerk as aforesaid ; and that to effect the object of the conspiracy last afore- 
said, the said Joseph C. Mackin, William J. Gallagher, Arthur Gleason, 
and Henry Biehl, and the last-mentioned persons unknown, then and there 
unlawfully did take and carry away the tally-list last aforesaid, with in- 
tent and purpose to steal and destroy the same, and the same tally-list 
then and there unlawfully did willfully destroy ; and that further to effect 
the object of the same conspiracy, the said Joseph C. Mackin, William J. 
Gallagher, Arthur Gleason, and Henry Biehl, and the last-mentioned per- 
sons unknown, then and there unlawfully did ‘make, and cause to be made, 
a false and spurious paper writing in form of and purporting to be such 
tally-list as last aforesaid, and the same false and spurious paper writing 
then and there unlaw fully did substitute for and in place of the last-men- 
tioned tally-list in the said county clerk’s office. And so the said attorney 
of the said United States, who prosecutes as aforesaid, for the said United 
States says that the said Joseph C. Mackin, William J. Gallagher, Arthur 
Gleason, and Henry Biehl, in manner and form as in this count aforesaid, 
did conspire together, and with divers other persons to the said attorney 
as yet unknown, to take and carry away, with intent to steal and destroy, 
a paper, document, and record deposited in a public office, and with a pub- 
lic officer, and to destroy the same paper, document, and record so deposited ; 
and that the said Joseph C. Mackin, William J. Gal lagher, Arthur Glea- 
son, and Henry Biehl, and the same persons unknown, in manner and form 
in this count aforesaid, did commit and do acts to effect the object of the 
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gaine conspiracy, against the peace and dignity of the said United States, 
and contrary to the form of the statute of the same in such case made and 
provided. 

7. And the said attorney of the said United States, who prosecutes as afore- 
said, for the said United States further gives the court here to understand 
and be informed that a general election having been held in the State of 
Illinois on the iourth day of November, in the year of our Lord eighteen 
hundred and eighty-four, as appointed by law, fur the choosing of a repre- 
sentative in the Congress of the said United States from each of the sev- 
eral Congressional districts of the said State, and divers State and county 
officers, there were on the fifth day of November, in the same year, re- 
maining deposited in the office of the county clerk of the said county of 
Cook, and with the said county clerk, certain ballots which had been east 
at a certain poll of the same election by the respective voters there, to wit, 
the ballots cast at the poll of that election in and for the second election 
district of the Eighteenth ward of the city of Chicago, within the county 

and judicial district aforesaid, and the Fourth Congressional 
26 district of the said State ; the same being at once ballots for a rep- 

resentative in the said Congress from that Congressional district and 
for divers State and county officers ; and there was also then remaining de- 
posited in the said county clerk’s office, and with the said county clerk, a 
certain poll-book of the same poll of election, with the certificate in writ- 
ing thereon of the proper judges and clerks of election, in form as required 
by law. And the said attorney of the said United States, who prosecutes 
as aforesaid, for the said United States further gives the court here to un- 
derstand and be informed that the said Joseph C. Mackin, William J. 
Gallagher, Arthur Gleason, and Henry Biehl, on the dav and vear last 
aforesaid, within the county and judicial district aforesaid, unlawfully did 
conspire together, and with divers other persons to the said attorney as yet 
unknown, to take and carry away a large number of the ballots last afore- 
said, and the last-mentioned poll-book and certificate, with intent and for 
the purpose of stealing and destroying the same ballots which should be so 
taken and carried away, and the same poll-book and certificate, and will- 
fully to destroy the same ballots, poll-book and_ certificate ; the said bal- 
lots so cast as last aforesaid, and the poll-book and certificate last men- 
tioned, then remaining so deposited in the office of and with the said 
county clerk as aforesaid ; and that to effect the object of the conspiracy 
last aforesaid the said Joseph C. Mackin, William J. Gallagher, Arthur 
Gleason, and Henry Biehl, and the last-mentioned persons unknown, then 
and there (to wit, in the said county and judicial district) unlawfully did 
take and carry away, with intent and for the purpose of stealing and de- 
stroying, two hundred and upwards of the ballots last aforesaid, and the 
poll-book and certificate last aforesaid, and the same two hundred ballots 
and upwards and the same poll-book and certificate then and there unlaw- 
fully did willfully destroy ; and that further to effect the object of the same 
conspiracy, the said Joseph C. Mackin, William J. Gallagher, Arthur 
Gleason, and Henry Biehl, and the last-mentioned persons unknown, then 
and there unlawfully did cause and procure to be printed a large number, 
to wit, two hundred and upwards, of false and spurious papers in form 
and resemblance of such ballots as last aforesaid, and the same false and 
spurious papers then and there unlawfully did substitute for and in place 
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of the said ballots so taken and carried away and destroyed as in this count 
mentioned, in the said county clerk’s office ; and that further to effect the 
object of the same conspiracy the said Joseph C. Mackin, William J. Gal- 
lagher, Arthur Gleason, and Henry Biehl, and the last-mentioned persons 
unknown, then and there (to wit, in the said county and judicial district) 


unlawfully did make, and cause to be made, two false and spurious paper 


writings in form of and purporting to be respectively the poll-book and 
certificate last aforesaid, and the same false and spurious paper writings, 
then and there unlawfully did substitute for and in place of the same poll- 
book and certificate respectively in the said clerk’s office. And so the 
said attorney of the said United States, who prosecutes as aforesaid, for 
the said United States says that the said Joseph C. Mackin, William J. 
Gallagher, Arthur Gleason, and Henry Biehl, in manner and form in 
this count aforesaid, did conspire together, and with divers other persons 
to the said attorney as yet unknown, to take and carry away, with intent 
and purpose of stealing and destroying, papers, documents, and records 
deposited in a public office, and with a public officer, and willfully to 

destroy the same papers, documents, and records so deposited ; 
27 and that the said Joseph C. Mackin, William J. Gallagher, Arthur 

Gleason, and Henry Biehl, and the same persons unknown, in man- 
ner and form in this count aforesaid, did commit and do acts to effect the 
object of the same conspiracy, agi ainst the peace and dignity of the said 
United States and contrary to the form of the statute of the same in such 
case made and provided. | 

Whereupon the said attorney of the said United States, who prosecutes 
as aforesaid, for the said United States prays the consideration of the 
court here in the premises, and that due process of law may be awarded 
against them, the said Joseph C. Mackin, William J. Gallagher, Arthur 
Gleason, and Henry Biehl in this behalf, to make them answer to the 
said United States concerning the premises aforesaid. 
RICHARD 8S. TUTHILL, 
United States Attorney. 


(Endorsed :) Information (criminal) on Sec. 5440, R.S. Filed January 
20, A. D.1885. Wm. H. Bradley, clerk. Bail, $10,000.00. H. W. B., 
judge. | | 


On the same day, to wit, on the twentieth day of January, 1885, there 
issued out of said cierk’s office a bench warrant in said entitled cause, 
which said bench warrant, together with the return of the marshal en- 
dorsed thereon, is in the words and figures following, to wit: 


28 Bench warrant. 


Districr CouRT OF THE UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 
The United States of America to the marshal of the northern district of 
Illinois, greeting : 
We command you to take Joseph C. Mackin, William J. Gallagher, Ar- 
thur Gleason, and Henry Biehl, if they shall ‘be found in your district, 
and them safely keep,.so that you have their bodies before our judge of 
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our district court of the United States for the northern district of Tlinois, 
at Chicago, in the district aforesaid, forthwith to answer unto the United 
States of America in a criminal information pending in said court against 
them for violation of section 5440 of the Revised Statutes of the United 
States ; and have you then and there this writ, with your return thereon. 
Witness, the Hon. Henry W. Blodgett, judge of the district court of 
the United States of America, at Chicago atoresaid, this twentieth day of 
January, in the year of our Lord one thousand eight hundred and eighty- 
five, and of our Independence the one hundred and ninth year. 
[SEAL. | WM. H. BRADLEY, 
Clerk. 


The marshal is directed to take bail of the defendants in the sum of 
ten thousand dollars each. 


WM. H. BRADLEY, 
Clerk. 


Marshal’s return. 


I have served the within writ by arresting the within named William 
J. Gallagher, and have taken bail in the sum of ten thousand dollars this 
20th day of January, 1885, 

A. M. JONES, 
U.S. Marshal. 
R. D. SHERMAN, Dp. 


(Endorsed :) Filed Jan’y 27th, A. D. 1885. Wm. H. Bradley, clerk. 


281 Afterwards, to wit, on the twenty-seventh day of January, 1885, . 

came Joseph C, Mackin and Henry Biehl and Wm. J. Gallagher, 
by their attorneys, and filed in said eclerk’s office their motion to vacate 
and set aside the information in said entitled cause, which said motions 
are in the werds and figures following, to wit: 


Motion. 
In the district court of the United States of America, northern district of 
Illinois, December term, 1884. 
Motion to vacate and set aside information. 


JOSEPH CC. Mackin, Wo. J. GALLAGHER, A “ 
thur Gleason, and Henry Biehl 
ads, 
THe UNITED STATES OF AMERICA. | 


~~ 


And now comes Joseph C. Mackin and Henry Biehl, defendants in the 
above cause, In person and by attorney, and moves the court for a rule or 
order that the information in this suit, and each and every count thereof, 
be vacated, annulled, and set aside, for the following reasons : 

Ist. Because the said information, and the several counts thereof, and 
each of them, fail to state facts and circumstances sufficient in judgment of 
law to constitute a crime within the true intent and meaning of the pro- 
vision of that section of the statute (section 5440 R. 8S.) on which the 
information is attempted to be founded. 

2d. Because the said several counts in said information, and each of 
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them, are fatally defective in failing to state or aver any intent on part 
and behalf of said defendants to cheat, wrong, or defraud the voters of the 
Fourth Congressional district of the State of [lincis out of their choice for 
Congressman, by them duly elected and chosen ait the election in said in- 
formution stated and set forth. 

3d. Because it does not appear from an inspection of the information 
that the legal votes cast at said election, and alleced to have been ab- 
stracted, and the spurious votes alleged to have been substituted therefor, 

changed i in the least, the votes cast by the legal voters of said Con- 
29 gressional district for Congressman, or that ‘the right of the Con- 
gressman so elected at said election was in any way affected by 

such substitution ; hence the conspiracy as set forth in said information 
was productive of no injurv whatever, either to the voters of said district 
who voted for said Congressman, the Congressman then and there duly 
elected by them, or the United States. 

4th. Because the offense attempted to be charged in this information, 
beiny a conspiracy to commit an offense against the laws of the United 
States, and the law requiring some act to be done by some one or all of 
the conspirators to complete the crime, the acts in carrying out such con- 
spiracy should be specifically alleged, so that from an inspection of the 
record the court can see clearly that the statutes of the United States in 
regard to the election of Congressman has been violated. 

oth. Because, in setting out the acts of conspiracy, the prosecuting at- 
torney has taken extraordinary pains to show that this court has no juris- 


diction of the subject-matter stated in this information. The allegations . 


and facts stated show clearly that the conspirators had for their object and 
purpose a design only to change the vote for State senator; this being an 
offense exclusively against the laws of the State of Illinois, jurisdiction 
belongs exciusively to her State courts to try that offense. 

6th. Because conspiracy consists in the doing of an unlawful act, with 
an evil or felonious intent. If, then, the stealing of ballots is not the 
subject of larceny, then the stealing of them is no crime. If the remov- 
ing, mutilating, and destroying them is a crime, they’ being deposited with 
the clerk of the county of ‘Cook and State of Illinois, the removing, mu- 
tilating, and destroying of them was an offense against the laws of the 
State of Illinois only. Hence the court has no jurisdiction to try said 


offense. 
F. D. TURNER, 
Att’y for Def’ts Mackin & Biehl. 


(Endorsed :) Filed January 27, 1885. Wm. H. Bradley, clerk. 
30 Motion to quash. 
UnItrED STATES OF AMERICA, 
Northern District of Illinois: 
In the district court of the United States. 


THE UNITED STATES 
v8. Information under sec. 5544. 


WILLIAM J. GALLAGHER, IMPLEADED. 


Now comes the said William J. Gallagher, in his own proper person, as 
well as by Thomson & Felsenthal, his attorneys, and moves this honorable 
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court to quash the information herein against him and every count thereof, 
oe that: 

. Said information doth not set forth in sufficient legal form the facts 
nanan any offense against the laws of the United States. 

2. That every count in said information is defective and insufficient, in 
that it does not set forth fac ts, properly pleaded, constituting any offense 
whatever against the laws of the United States. 

3. That ‘by the facts set forth in said information and in every count 
thereof it is apparent that this honorable court has no jurisdiction of the 
alleged criminal acts set forth as aforesaid. 

4. For the defects apparent upon the face of said information and every 
count thereof. 

That said information and every count thereof is bad for uncertaintty 
and indefiniteness, 


WILLIAM J. GALLAGHER, 
By THOMSON ann FELSENTHAL. 


(Endorsed :) Filed January 27, 1885. Wm. H. Bradley, clerk. 


On the same day, to wit, on the twenty-seventh day of January, 1885, 
in the December term of said court, 1884, in the record of the proceedings 
thereof, in said entitled cause, before Hon. Henry W. Blodgett, judge, is 
the following entry, to wit: 


31 Order. 


THE UNITED STATES OF AMERICA 
v8. ae ee ;, 
JOSEPH C, MAcKIN, WILLIAM J. GALLAGHER, Criminal information. 
Henry Biehl, and Arthur Gleason. 

Now come the district attorney and the defendants Joseph C. Mackin 
and Henry Biehl in proper person and by Mr. Turner, their attorney, and 
the defendant William J. Gallagher by Henry W. Thomson, esq., his at- 
torney, and the motion filed herein of the defendants Mackin and Biehl 
to set aside and vacate the information herein, and the motion filed herein 
of the defendant Gallagher to quash said information now coming on to 
be heard, after hearing the attorneys of said defendants, the court being 
now fully advised upon both of said motions, overrules the same, to which 
said defendants by their said attorneys now except, and the defendants 
Mackin and Biehl being now arraigned upon said information, for plea 
thereto each says for himself that he is not guilty in manner and form as 
therein charged. And the defendant William J. Gallagher, by Henry W. 
Thomson, esq., his attorney, enters his plea of not euilty to said informa- 
tion in manner and form as therein charged. 

And it is ordered by the court that the trial of this cause be set for the 
fitii day of February next. 


Afterward, to wit, on the fourth day of February, 1885, in the Decem- 
ber term of said court, 1884, in the record of the proceedings thereof in 
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said entitled cause, before Hon. Henry W. Blodgett, judge, are the follow- 


ing entries, to wit: 


Order. 
THE UNITED STATES OF AMERICA ) 
vs. . Criminal information. 


JOSEPH C., MACKIN ET AL. 


On motion of the district attorney it is ordered by the court that 
Michael W. Ryan, county clerk for the county of Cook, in this 
32 district, produce forthwith before this court, or cause to be so pro- 
duced, all papers and documents whatever (including poll-books, 
certificates, tally-lists, and ballots, with their respective envelopes) consti- 
tuting or pertaining to, or purporting to constitute or pertain to, the returns 
of the last general election in this State from the second election district 
of the Eighteenth ward of the city of Chicago, and that when such papers 
and documents shall be so produced the same remain in the custody of the 
clerk of this court until final disposition of this cause or the further order 
of the court; and in case of the absence of said Michael W. Ryan, the said 
papers and documents be so produced by any deputy clerk having charge 
or custody of the same. 


Order. 


THE UNITED, STATES OF AMERIC A) | 
-Criminal information. 


Us, 
JOSEPH C. MACKIN ET AL. { 


It appearing to the court that due service of the order heretofore on 
this dav made in this cause has been made upon Michael W. Ryan, county 
clerk therein named, and that he has hitherto refused to obey the said 
order, and still refuses to obey the same: Now, on motion of the district 
attorney, it is ordered by the court that the said Michael W. Ryan forth- 
with show cause, if any he have, why he should not be attached for a con- 
tempt of the court in not obeying the order aforesaid. 


On the same day, to wit, on the fourth day of February, 1885, in the 
December term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, judge, is 
the following entry, to wit: 


Order. 


UNITED STATES OF AMERICA 
TS, 
JOSEPH C, MACKIN, &c. 


It appearing to the court that due service has been made of the order 
heretofore on this day entered herein, requiring Michael W. Ryan, county 
clerk, to show cause why he should not be attached for contempt of the 
court in not obeying the former order thereof in this behalf, and the said 
Michael W. Ryan still failing to show cause as aforesaid, or to appear, or In 
any way to excuse himself for not obeying the said order to show cause: 
Now. on motion of the district attorney, it is ordered by the court that a 
writ of attachment issue in this behalf for the body of the said Michael 
W. Ryan, returnable forthwith. 
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On the same day, to wit, on the fourth day of February, 1885, there 
were filed in said clerk’s office two. certified copies of orders entered of 
record February 4, 1885, in said entitled cause, which said certified copies, 
together with the return of the marshal thereto attached, are in the words 
and figures following, to wit : 


33 United States district court, northern district of Dlinois. 


WEDNESDAY, February 4, A. D. 1885. 
Present, the Hon. Henry W. Blodgett, judge. 


THE UNITED STATES OF AMERIC ‘4 ) 
v8. Criminal information. 
JOSEPH C, MACKIN ET AL. 


On motion of the district attorney it is ordered by the court that Mi- 
chael W. Ryan, county clerk for the county of Cook, in this district, produce 
forthwith before this court, or cise to be so produced, all papers and 
documents whatever r (including poll-books, certificates, tally-lists, and bal- 
lots, with their respective envelopes) constituting or pertaining to, or pur- 
porting to constitute or pertain to, the returns of the last general election 
in this State from the second election district of the Eighteenth ward of 
the city of Chicago; and that when such papers and documents shall be 
so produced the same remain in the custody of the clerk of this court 
until final disposition of this cause or the further order of the court, and 
in case of the absence of said Michael W. Ryan the said papers and doc- 
uments be so produced by any deputy clerk having charge or custody of 

the same. 


NorTHERN District OF ILLINOIS, 8s: 


I, William H. Bradley, clerk of the district court of the United States 
for said northern district of Illinois, do hereby certify the above and fore- 
going to be a true and correct copy of the order entered of record in said 
court on the 4th day of February, A. D. 1885, 1n the cause wherein the 
United States of America is the complainant and Joseph C. Mackin et al. 

L are the defendants, as the same appears from the original records of said 
court now remaining in my custody and control 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court, at my office in Chicago, in said district, this 4th day of Feb- 
ruary, A. D. 1885. 

WM. H. BRADLEY, Clerk. 


34 Special deputy’s return. 


UnItTED STATES OF AMERICA, 
Northern District of Illinois, ss 
Know all men by these presents, that I have appointed, and by these 
presents do appoint, George N. Jones my true and lawful deputy to exe- 
cute the annexed writ, United States of America vy. Joseph C. Mackin et 
al., and to make return of the execution thereof according to law. 
A. M. JON ES, [SEAL.] 
U. S. Marshal for the Northern District of Hinois 
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same is according to law. 


MACKIN AND GALLAGHER V8. THE UNITED STATES. . 623 


I have served the annexed writ in the following manner, to wit: By 
reading the same to and in the presence and the hearing of, and also by 
delivering a true copy thereof to, Michael W. Ryan, clerk of the county of 


Cook, in this district, on the 4th day of seer A. D. 1885. 
M. JONES, 


”Uniled States Marshal, 
By GEO. N. JONES, 
Special Deputy. 


UnITED STATES OF AMERICA, 
Northern District of Illinois, ss: 
Geo. N. Jones, being duly sworn, deposes and says that he served the 
annexed writ as stated in the foregoing return, and that the expense re- 
turned by him in addition to the fees was actually incurred, and that the 


GEO. N. JONES. 


Subscribed and sworn to before me this 4th day of February, A. D. 


1885. 
[SEAL. ] SA MUEL C. HAYES, 


Notary Public. 
(Endorsed :) Filed Feb’y 4, 1885. Wm. H. Bradley, clerk. 
35 District court of the United States, northern district of Hlinois. 


WEDNESDAY, February 4, 1885. 
Present, the Hon. Henry W. Blodgett, judge. 


THE UNITED STATES OF AMERICA 
v. Criminal information. 


JOSEPH C. MACKIN ET AL. 


It appearing to the court that due service of the order heretofore on 
this day made in this cause has been made upon Michael W. Ryan, county 
clerk, therein named, and that he has hitherto refused to obey the said 
order, and still refuses to obey the same. Now, on motion of the district 
attorney, it is ordered by the court that the said Michael W. Ryan forth- 
with show cause, if any he have, why he should not be attached for a 
contempt of the court in not obeying the order aforesaid. 


NorTHERN District OF ILLINOIS, 88: 

I, William H. Bradley, clerk of the district court of the United States 
for said northern district of Illinois, do hereby certify the above and 
foregoing to be a true and correct copy of the order entered of record in 
said court on the 4th day of February, A. D. 1885, in the cause wherein 
the United States of America are the complainant and Joseph C. Mackin 
et al. are the defendants, as the same appears from the original records of 
said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of the said court, at my office in Chicago, in said district, this 4th 


dav of February, A. D. 1885. 
[SEAL. ] WM. H. BRADLEY, Clerk. 


(Endorsed:) Filed February 4, 1885. Wm. H. Bradley, clerk. 
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36 Special deputy’s return. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


Know all men by these presents that I have appointed, and By these 
presents do appoint, Geo. N. Jones, my true and lawful deputy to execute 
the annexed writ, the United States of America vs. Joseph C. Mackin et 
al., and to make return of the execution thereof according to law. 

A. M. JONES, [SsEAL.] 
U.S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit: by 
reading the same to and in the presence and the hearing of Michael W. 
Ryan, county clerk, therein named, on the 4th day of ‘February, A. D. 
1885, at the hour of 3.10 p.m. I did not serve the other defendant 
therein named, being unable to find within my district. 

A. N. JONES, 
United States Marshal, 
By GEO. N. JONES, 
Special Deputy. 
MARSHAL’S FEES. 
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UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 

Geo. N. Jones, being duly sworn, deposes and says that he served the 
annexed writ, as st: ated in the foregoing return, and that the expense re- 
turned by him, in addition to the fees, was actually incurred, and that the 

same is according to law. 
GEO. N. JONES. 

Subscribed and sworn to before me this 4th day of indeaies A. D. 
1885. 

[SEAL. ] SAMUEL C. HAYES, 

Notary Public. 


Afterwards, to wit, on the fifth day of February, 1885, came Wm. J. 
Gallagher, by his attorney, and filed in said clerk’s office his bill of ex- 
ceptions in said entitled cause, which said bill of exceptions is in the words 
and figures following, to wit : 


37 Bill of exceptions of William J. Gallagher. 
THE UNITED STATES 
Us. { I ° e)e 
, ‘ - Information 1033. 
WILLIAM J. GALLAGHER, JOSEPH C, — 
et al. y 


Be it remembered that this cause coming on this 5th day of February, 
A. D. 1885, to be tried upon the issues joined, the parties being present, 
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the court ordered a call of the jurors, whereupon of the fifty-five persons 
named in the venire and subpeenaed as jurors for the December term, A. 
D. 1884, of said district court, but twenty-seven persons appeared and re- 
sponded. Thereupon the court ordered the marshal to cal jurors to fill 
panel for the trial of this cause, and the marshal proceeded to call twelve 
jurors from said panel into the jury box, when the defendant Gallagher 
objected and moved the court that the clerk be directed to write the name 
of each juror on a separate ticket and put the whole in a box or other place 
of safe-keeping, and that in the presence of the court the names of the 
jurors be drawn by chance from said box or place of safe-keeping, pursu- 
ant to the statute of the State of Illinois, in such case made and provided, 
and that in like manner such drawing by chance be continued until the 


_ panel was filled pursuant to to said statute; which motion the court then 


and there overruled, and directed the marshal to proceed with the call of 
the jurors according to the usual practice of the court, to which ruling of 
the court the defendant Gallagher then and there excepted, and thereupon 
the marshal, according to the practice of the court, proceeded to call the 
jurors for the trial of this cause, and all the jurors on the panel were called 
before the panel for the trial of this cause was obtained. 

And forasmuch as the matters and things herein set forth do not appear 
of record in this cause, the defendant Gallagher presents this his bill of 
exceptions, and prays the court to sign and seal the same, and order that 
it by made part of the record herein ; which is accordingly done. 

H. W. BLODGETT, 
Judge. 


(Endorsed :) Filed February 5, 1885. Wm. H. Bradley, clerk. 


38 Also, to wit, on the fifth day of February, 1885, in the De- 

cember term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, judge, is 
the following entry, to wit: 


Order. 


THE UNITED STATES OF AMERICA ‘) 
v8. 
JoSEPH C. Mackin, WILLIAM J.GALLAGHER, 


| Criminal information. 
Arthur Gleason, and Henry Biehl. { 


Now come the district attorney, and I. N. Stiles, and J. B. Hawley, on 
the part of the prosecution, and now come er the defendants, Joseph C. 
Mackin, William J. Gallagher, Arthur Gleason and Henry Biehl, in their 
own proper persons, and the defendant, Joseph C. Mackin, by F. D. Tur- 
ner and David Turpie, his attorneys, and the defendant Willian J. Galla- 
gher, by Henry W. Thomson, his attorney, and the defendant Arthur 
Gleason, by Swett & Grosscup, his attorneys, and the defendant Henry 
Biehl, by F. D. Turner and William S. Young, his attorneys; and the 
defendant, Joseph C. Mackin, by his attorneys moves the court, upon affi- 
davit filed, to postpone the trial of this cause ; and after hearing the argu- 
ments of the counsel on behalf of said defendant Mackin and the district 
attorney, the court being now fully advised upon said motion, overrules 
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the same, to which the defendant Mackin, by his attorney, now excepts, 
and upon issue joined upon the pleas of said defendants heretofore entered 
herein, thereupon come a jury of good and lawful men, to wit, Seymour 
M. Arnold, Charles Hunt, George W. Parker, James Carr, Albert M. 
Weaver, Charles E. Smiley, John N. Hills, D. W. Wilson, Thomas — 
Brownlee, A. W. Thompson, George B. Vastine, and Charles Welch, who 
were all duly elected, tried, and sworn well and truly to try said issues, 
and after hearing the opening statements in behalf of the prosecution and 
the defendant, Joseph C. Mackin, the hour of adjournment having arrived, 
it is ordered that the further trial of the cause be postponed until ten 
o’clock to-morrow morning, and it is ordered that George W. Jones, 
39 a sworn officer of this court, and who has been sworn for this pur- 
pose, take charge of the jury and return them into court at ten 
o'clock to-morrow morning. : | 
Afterwards, to wit, on the sixth day of February, 1885, in the December 
term of said court, 1884, in the record of the proceedings thereof in said 
entitled cause, before Hon. Henry W. Blodgett, judge, is the following 
entry, to wit: 
Order, 


Tue Unrrep STAteES OF AMERICA 
Ms, Criminal information. 
JOSEPH C. MACKIN ET AL. 


Now come again the district attorney and I, N. Stiles and J. B. Haw- 
ley, and come the defendants, Joseph C. Mackin, William J. Gallagher, 
Arthur Gleason, and Henry Biehl in proper person and by their said at- 
torneys, and now come also the jury in this behalf empaneled and sworn, 
and in charge of said officer, and after hearing the opening statements of 
the counsel on behalf of the defendant William J. Gallagher, and Arthur 
Gleason and Henry Biehl, and a part of the evidence on behalf of the 
prosecution, the hour of adjournment having arrived, it is ordered that 
the further trial of this cause be postponed until to-morrow morning at 
10 o’clock, and that said George N. Jones take charge of the jury and re- 
turn them into court upon the meeting thereof, to-morrow morning. 


Afterwards, to wit, on the seventh day of February, 1885, in the De- 
cember term of said court, 1884, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, judge, is the fol- 
lowing entry, to wit: | 


Order. 


THE UNITED STATES OF seeeeny | 
vs. . Criminal information. 
JOSEPH C. MACKIN ET AL: 


Now come again the district attorney and I. N. Stiles and J. B. 

40 Hawley on the part of the prosecution, and the defendants, Joseph 
C. Mackin, William J. Gallagher, Arthur Gledson, and Henry 

Biehl in proper person and by their said attornevs, and now come also the 
jury in this behalf empaneled and sworn, and in charge of said officer, 


¢ 


Wa yin ie oe A siete 


WAR riick twit 


and after hearing additional evidence on behalf of the prosecution, with- 
out concluding the same, the hour of adjournment having arrived, it is or- 
dered that the further trial of the cause be postponed until Monday morn- 
ing next at ten o’clock, and that said George N. Jones take charge of the 
jury and return them into court on Monday morning next at ten o’clock. 


Afterwards, to wit, on the 9th day of February, 1885, in the December 
term of said court, 1884, in the record of the proceedings thereof in said 
entitled cause, before Hon. Henry W. Blodgett, judge, is the following 


entry, to wit: 
Order. 


THE UNITED STATES OF AMERICA 
v8. Criminal information. 
JOSEPH C. MACKIN ET AL. 


Now come again the district attorney and I. N, Stiles and J. B. Hawley, 
on the part of the prosecution, and the defendants, Joseph C. Mackin, 
William J. Gallagher, Arthur Gleason, and Henry Biehl, in proper per- 
son and by their said attorneys, and now come also the jury in this behalf 
empaneled and sworn, and in charge of the officer duly sworn, and after 
hearing additional evidence on the part of the prosecution, without con- 
cluding the same, the hour of adjournment having arrived, it is ordered 
that the further trial of the cause be postponed until to-morrow morning 
at ten o’clock, and that George N. Jones, who has been duly sworn for 
that purpose, take charge of the jury and return them into court to-mor- 
row morning at ten o’clock. 


Afterwards, to wit, on the 10th day of Februarv, 1885, in the Decem- 
ber term of said court, 1884, in the record of the proceedings thereof. in 
said entitled cause, before Hon. Henry W. Blodgett, judge, is the follow- 
ing entry, to wit: 


41 Order. 


THE Unirep STATES OF AMERICA 
VS. Criminal information. 
JOSEPH C. MACKIN ET AL. f 


Now come again the district attorney and I N. Stiles and J. B. Haw- 
ley, on the part of the prosecution, and the defendants, Joseph C. Mackin, 
William J. Gallagher, Arthue Gleason, and Henry Biehl, in proper per- 
son and by their said attorneys, and come also the jury in this behalf em- 
paneled and sworn, and in charge of the officer aforesaid, and after hear- 
ing additional evidence on the part of the prosecution, without concluding 
the same, the hour of adjournment having arrived, it is ordered that the 
further trial of the cause be postponed until to-morrow morning at ten 
o’clock, and that George N. Jones, who has been duly sworn for that pur- 
pose, take charge of the jury and return them into court to-morrow morn- 
ing at ten o’clock. | 
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Afterwards, to wit, on the eleventh day of February, 1885, in the De- 
cember term of said court 1884, in the record of the proceedings thereof 
in said entitled cause, before Hon, Henry W. Blodgett, judge, is the fol 
lowing entry, to wit : 


Order. 


THE UNITED STATES OF AMERICA 
vs. . Criminal information. 
JOSEPH C, MACKIN ET AL 


Now come again the district attorney and I, N. Stiles and J. B. Haw- 
ley, attorneys on the part of the prosecution, and the defendants, Joseph 
C. Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl, 
proper person and by their said attorneys, and now come also the jury in 
this behalf empaneled and sworn, aud after hearing additional evidence, 
without concluding the same, the hour of adjournment having arrived, it 
is ordered that the further trial of this cause be postponed until ten o ‘clock 
to-morrow morning, and that George N. Jones, the officer aforesaid, take 


charge of the jury and return them into to-morrow morning at ten 
o'clock. 
42 Afterwards, to wit, on the twelfth day of February, 1885, in 


the December term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
judge, is the following entry, to wit: 


Order. 


THe Unirep States or AMERICA 
Us. - Criminal information. 
JosEpPH C. MACKIN, 

Now come again the district attorney and I, N. Stiles and J. B. Haw- 
ley, the attorneys for the prosecution, and the defendants, Joseph C., 
Mackin, William J. Gall: wher, Arthur Gleason. and Henry Biehl, in their 
own proper persons, and by their said attorneys, and now come also the jury 
in this behalf empaneled and sworn, and in charge of the officer aforesaid, 
and after hearing the concluding direct evidence on the part of the prose- 
cution, by agreement it is ordered that the jury be excused until to-morrow 
morning at ten o’clock, and that George N. Jones, the officer aforesaid, 
take charge of the jury and return them into court to-morrow morning at 
ten o’clock. And the said defendants, by their attorneys, move the court 
to instruct the jury to return a verdict of not guilty, and after he: aring a 
part of the arguments of the defendants’ counsel in support of said motion, 
the hour of adjournment having arrived, it is ordered that the further 
trial of the cause be postponed until to-morrow morning at ten o’clock. 


Afterwards, to wit, on the thirteenth day of February, 1885, in the 
December term of said court, 1884, in the record of the proceedings there- 
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of in said entitled cause, before Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


Order. 


THE UNITED STATES OF meanness, 
vs. Criminal! information. 
JOSEPH C. MACKIN ET AL. 
Now come again the district attorney and I. N. Stiles and J. B. 
43 Hawley, attorneys for the prosecution, and the defendants, Joseph 
C. Mackin, William J. Gallagher, Arthur Gleason, and Henry 
Biehl, in proper person, and by their said attorneys, and the motion of the 
defendants for the court to instruct the jury to return a verdict of not 
guilty now coming on to be further heard, and the attorneys of the defend- 
ants have nothing further to say, the court being now fully advised in the 
premises, overrules said motion, to which the defendants by their attor- 
neys now except. 


And now come again the jury in this behalf empaneled and sworn, and 
after hearing a part of the evidence on behalf of the defendants, the hour 
of adjournment having arrived, it is ordered that the further trial of this 
cause be postponed until to-morrow morning, at ten o’clock, and that 
George N. Jones, the officer aforesaid, take charge of the jury and return 
them into court to-morrow morning, at ten o’clock. | 


Afterwards, to wit, on the fourteenth’ day of February, 1885, in the 
December term of said court, 1884, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, judge, is the fol- 
lowing entry, to wit: 


Order. 


THE UNITED STATES OF AMERICA ) 
Us. Criminal information. 
JOSEPH C. MACKIN ET AL. f 


Now come again the-district attorney and I. N.Stiles and J. B. Hawley, 
attorneys for the prosecution, and the defendants, Joseph C. Mackin, 
William J. Gallagher, Arthur Gleason, and Henry Biehl, in proper person, 
and by their said attorneys, and now come also the jury in this behalf em- 
paneled and sworn, and in charge of the officer aforesaid, and after hearing 
additional evidence on the part of the defendants, without concluding the 
same, the hour of adjournment having arrived, it is ordered that the fur- 
ther trial of the cause be postponed until Monday morning next at ten 
o’clock, and that George N. Jones, the officer aforesaid, take charge of the 
jury and return them into court Monday morning next at ten o’clock. 

x 
44 Afterwards, to wit, on the sixteenth day of February, 1885, in 
the December term of said court, 1884, in the record of the pro- 
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ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
— is the following entry, to wit: 


Order. 


THE UNITED STATES OF AMERICA ) 
vs. Criminal information. 
JOSEPH C, MACKIN ET AL. j 


Now come again the district attorney rand I. N. Stiles and J. B. Hawley, 
attorneys for the prosecution, and the defendants, Joseph C. Mackin, W ill- 
liam J. Gallagher, Arthur Gleason, and Henry Biehl, in proper person, 
and by their said attorneys, and now come also the jury in this behalf em- 
paneled and sworn and in charge of the officer aforesaid, and after hearing 
additional evidence on the part of the defendants, without concluding the 
same, the hour of adjournment having arrived, it is ordered that the fur- 
ther trial of the cause be postponed until to-morrow at ten o’clock, and 
that George N. Jones, the officer aforesaid, take charge of the jury and 
return them into court to-morrow morning at ten o’clock. 


Afterwards, to wit, on the seventeenth day of February, 1885, in the 
December term of said court, 1884, in the record of the proceedings thereof 
in said entitled cause, betore Hon. Henry W. Blodgett, judge, is the fol- 
lowing entry, to wit: 

Order. 


THE UNITED STATES OF AMERICA 
US, Jriminal information. 
JOSEPH C, MACKIN ET AL. if 


Now come again the district attorney and Isaac N. Stiles and J. B. 
Hawley, attorneys for the prosecution, and the defendants, Joseph C. 
Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl, in 
proper person and by their said attorneys, and now comealso the jury in 

this behalf empaneled and sworn, and after hearing additional evi- 
45 dence on the part of the defendants, without cone luding the same, 

the hour of adjournment having arrived, it 1s ordered that the fur- 
ther trial of this cause be postponed. until to-morrow morning at ten 
v’clock, and that George N. Jones, the officer aforesaid, take charge of the 
jury and return them into court to-morrow morning at ten o’clock. 


Afterwards, to wit: on the eighteenth dav of February, 1885, in the 
December term of : said court, 1884, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, judge, is the fol- 
lowing entry, to wit: 


Order. 


THe UNITED STATES OF AMERICA 
vs. Criminal information. 
JOSEPH C, MACKIN ET AL. 


Now come again the district attorney and Isaac N. Stiles and J. B. 
Hawley, attorneys for the prosecution, and the defendants, Joseph C. 
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Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl in 
proper person, and by the said attorney ; and now come also the jury in 
this behalf empaneled and sworn, and in charge of the officer aforesaid, 
and after hearing the concluding evidence on the part of the defendants 
and the rebutting evidence on the part of the prosecution, and a part of 
the arguments of counsel, the hour of adjournment having arrived, it is 
ordered that the further trial of the cause be postponed until to-morrow 
morning at ten o’clock, and that George N. Jones, the officer aforesaid, 
take jury and return them into court to-morrow morning at ten 
o’clock. ; 


Afterwards, to wit, on the nineteenth day of February, 1885, in the 
December term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, judge, is 
tho following entry, to wit : 


Order. 


THE UnNIrTep STATES OF AMERICA 
vs. Criminal information. 
JOSEPH C. MACKIN ET AL. 


Now come again the district attorney and Isaac N. Stiles and J. 

46 B. Hawley, attorneys forthe prosecution, and the defendants, Joseph 

C. Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl 

in proper person and by their said attorneys, and now come also the jury in 

this behalf empaneled and sworn, aml] in charge of the officer aforesaid, 

and after hearing additional arguments without concluding the same, the 

hour of adjournment having arrived, it is ordered that the further trial of 

the cause be postponed until to-morrow morning at ten o’clock, and that 

George N. Jones, the officer aforesaid, take charge of the jury and return 
them into court to-morrow morning. 


Afterwards, to wit, on the twentieth day of February, 1885, in the De- 
cember term of said court, 1884, in the record of the proceedings thereot 
in said entitled cause, before Hon. Henry W. Blodgett, judge, is the fol- 


lowing eniry, to wit: 
Order. 


THE UNITED STATES OF AMERICA 
| v8. Criminal information. 
JOSEPH C. MACKIN ET AL. 


Now come again the district attorney and Isaac N. Stiles and J. B. 
Hawley, attorneys for the prosecution, and the defendants, Joseph C. 
Mackin, William J. Gallagher, Arthur Gleason, and Henry Biehl, in 
proper person and by their said attorneys, aud now come also the jury in 
this behalf empaneled and sworn, and in charge of the officer aforesaid, 
and after hearing the additional arguments of counsel, without concluding 
the same, the hour of adjournment having arrived, it is ordered that the 
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further trial of the cause be postponed until to-morrow morning at ten 
o’clock, and that the officer aforesaid take charge of the jury, and return 
them into court to-morrow morning. 


Afterwards, to wit, on the twenty-first day of February, 1885, in the 
December term of said court, 1884, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, judge, is the fol- 
lowing entry, to wit: 


47 | Order. 


THE UNITED STATES OF AMERICA > 
| vs. Pa a ' 
JosepH C. MAcCKIN, WILLIAM J. GALLAGHER, cee canon nen. 
Arthur Gleason, and Henry Biehl. 

Now come again the district attorney and [. N. Stiles and J. B. Hawley 
attorneys for the prosecution, and the defendants, Joseph C. Mackin, Will- 
iam J. Gallagher , Arthur Gleason, and Henry Biehi, i in proper person and 
by their attorne ys, and now come also the jury in this behalf empaneled 
and Sworn, and in charge of George N. Jones, the officer aforesaid, and after 
hearing the concluding : arguments of counse land receiving the instructions of 
the court, the jury in “charge of said officer retired to consider of their ver- 
dict, and, after a short absence, come again the said attorneys for the 
prosceution, and the defendants, Joseph C. Mackin, William J. Gallagher, 
and Henry Biehl, in their own proper persons, and the said Gallagher and 
Biehl by their said attorneys, and come also the jury in this behalf em- 
paneled and sworn, and in charge of the officer aforesaid, and the jury re- 
turned the following verdict: We, the jury, find the defendants, Joseph C. 
Mackin, William, J. Gall: agher, and Arthur Gleason guilty as charged i in 
the inform: ition, and. the defendant, Henry Biehl, not guilty. And on 
motion of Joseph C. Mackin and William J. Gallagher the jury was polled, 
and in answer to the question put to them separ ately by the clerk, “‘ Was 
this and is it now your verdict ?” each for himself answered in the affirma- 
tive. 


And thereupon the defendants, Joseph C. Mackin and William J. Gal- 
lagher, by Henry W. Thomson, esq., their attorney, move the court for 
a new trial herein. 

And the district attorney moves the court that the defendants so found 
guilty be taken into custody, and the defendants, Joseph C. Mackin and 
W illiam J. Gallagher, by their attorney, move the court that they be al- 

lowed to give bail, which last motion is sustained, and it is ordered 
48 that said defend: ants, Joseph C. Mackin and William J. Gallagher, 

be allowed to give bail, and that said bail be fixed at the sum of 
twenty thousand dollars each. 

And on motion of the defendant, Henry Biehl, by his attorney, for 
judgment upon said verdict as to him, it is thereupon considered and ad- 
judged by the court that the defendant, Henry Biehl, be discharged, and 
that he go hence without day. 


—— —— . 
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Thereupon the defendants, Gallagher and Mackin, filed motions for new 


trial, which motions are in the words and figures following, to wit: 
Motion for new trial. 
(Gallagher.) 


THE UNITED STATES OF AMERICA, 
Northern District of Illinois : 


THE UNITED STATES 
v8. | 
WILLIAM J. GALLAGHER, IMPLEADED. 


And now comes the defendant, William J. Gallagher, in his own proper 
person, as well as by Thomson & Felsenthal, his attorneys, and moves 
this honorable court to set aside the verdict herein against him and for a 
new trial for that : 

1. The said verdict is not supported by the evidence in the cause. 

2. That said verdict is against the evidence in the cause. 

3. That said verdict is against the law. 

4. There was no proof in the cause showing or tending to show that 
this defendant was guilty of any offense against the laws of the United 
States. 

5. That in the charge to the jury the court, in summing up, ered as to 
the facts of the case, to the great prejudice of this defendant. 

: That the court erred in charging the jury as'to the law of the case. 

. That the court erred in refusing to charge the jury as prayed by this 
defendant. 
49 8. For other errors to the prejudice of this defendant, in the ad- 
mission against his objection of irrelevant and improper evidence, 
and in the exclusion of testimony material to his defense, offered by this 
wer and 
. That this honorable court hath not jurisdiction to enter judgment 
aa the verdict herein against this defendant. 
WILLIAM J. GALLAGHER, 
By THOMAS & FELSENTHAL, 
Atty’s. 


(Endorsed:) Filed February 21, 1885. Wm. H. Bradley, clerk. 
Motion for new trial. 
(Mackin.) 


UNITED STATES OF AMERICA, 
Northern District of Illinois, ss: 


THE UNITED STATES 
v8. 
JOSEPH C. MACKIN. 


And now comes Joseph C. Mackin, one of the defendants herein, in his 
own proper person, as well as by David L. Turpie, his attorney, and moves 
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the court to set aside the verdict herein against him and for a new trial, 
for that: 
1. The verdict aforesaid is not supported by the evidence adduced at 
- trial of this cause. 
. The verdict is contrary to law. 
3 There was no proof in the case showing, or tending to show, that this 
defendant committed any offense against the laws of the United States. 
4. That the court erred in admitting testimony which afterward was 
ruled out, tending to show that this defendant refused to answer when 
called before the grand jury, impaneled and sworn for the aforesaid dis- 
trict, and questioned concerning the matters and things charged in the in- 
formation in this, and were particularly as to the alleged receipt of certain 
spurious printed papers, purporting to be election tickets from one 
Wright by this defendant on the 21st day of November, A. D. 1884. 
50 5. That the court erred as to the law in the charge herein to the 
jury, 


That the court erred in refusing to charge the jury as prayed by this 


PBs 

7. For other errors apparent upon the record, to the prejudice of this 
defendant, in the admission against his objections of irrelevant and im- 
proper testimony, and in the exelusion of testimony material to his defense, 
offered by this defendant ; and 

That this honorable court hath not jurisdiction to enter judgment 
upon the verdict herein against this defendant. 
DAVID L. TURPIE, 
Per T., 
Atty. for Joseph C. Mackin. 


(Endorsed :) Filed February 21, 1885. Wm. H. Bradley, clerk. 


On the same day, to wit on the twenty-first day of February, 1885, 
in the December term of said, court, 1884, in the record of the proceedings 
thereof in said entitled cause; before Hon. Henry W. Blodgett, judge, are 
the following entries, to wit: 


Order. 


THE UNITED STATES OF AMERIC i, 
vs. Criminal information. 
JOSEPH C. MACKIN ET AL. 


Now comes the district attorney, and comes also the defendant, Joseph 
C. Mackin, and Michael C. McDonald and John W. Crawford, his cog- 
nizors, and the defendant, Joseph C. Mackin, and Michael C. McDonald 
and John W. Crawford, jointly and severally acknowledge themselves to 
owe and be indebted to the United States of America in the sum’of twenty 
thousand doliars, lawful money of the United States, to be levied upon 
their several and respective goods and chattels, lands, and tenements, rights, 
credits and effects, conditioned that the said Joseph C. Mackin person- 

ally be and appear before this court from day to day during the 
a} | present term, and from day to day and term to term thereafter, to 
answer to and abide by the sentence and judgment of the court 
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herein against him, and not depart without leave of the court; then this 
recognizance to be void, otherwise to be and remain in full force and 
effect. 7 


Order. 


THE UNITED STATES OF AMERICA ) 
vs. . Criminal information. 
WILLIAM J. GALLAGHER ET AL. } 


Now comes the district attorney, and now come also the defendant, 
William J. Gallagher and Michael C. McDonald and Dennis Cavanaugh, 
his cognizors, and the defendant, William J. Gallagher, and Michael] C, 
McDonald and Dennis Cavanaugh , jointly and severally acknowledge them- 
selves to owe and be indebted to the United States of America in the sum 
of twenty thousand dollars, lawful money of the United States, to be levied 
upon their several and respective goods and chattels, lands and tenements, 
rights, credits, and effects, conditioned that the said William J. Gallagher 
personally be "and appear before this court from day to day during the 
present term, and from day to day and term to term thereafter, to answer 
to and abide ‘by the sentence and judgment of the court herein against him, 
and not depart without leave of the court ; then this recognizance to be void, 
otherwise to be and remain in full force and effect 


Afterwards, to wit, on the 12th day of March, in the adjourned March 
term of said court, 1885, in the record of the proceedings thereof in said 
entitled cause, before Hon. Henry W. Blodget, judge, is the following 
entry, to wit: 


Judgment. 


HE UNITED STATES OF AMERICA al , . 
T U ’ vi Criminal information 
‘ : under section 5440 
JOSEPH C. MACKIN AND WILLIAM J. GALLA- “ : ? 
e e e a R. S. 
gher, indicted with Arthur Gleason. 


Now come the district qttorney and the attorneys on the part of the 
52 prosecution, and now come also the defendants, Joseph C. Mackin 

and William J. Gallagher, in their own proper persons and by their 
respective attorneys, David Turpie and Henry W. Thomson, and now 
comes on to be heard the motions entered herein of said defendants Mackin 
and Gallagher for a new trial of this cause, and after hearing the argu- 
ments of the respective counsel, the court being now fully advised in the 
premises overruled said motions , to which ruling of the court the said de- 
fendants Mackin and Gallagher, by their attorneys, now here except, and 
said defendants Mackin and Gallagher now file their motion in arrest of 
judgment, and the court being now fully advised upon said motion in ar- 
rest, overrules the same, to which ruling of the court on the motion in 
arrest the said defendants now here except, and on motion of the district 
attorney for sentence and judgment against said defendants, now come said 
defendants Joseph C. Mackin and William J. Gallagher to the bar of the 
court, and the court orders that the defendants Joseph C. Mackin and 
William J. Gallagher be now taken into the custody of the marshal of the 
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United States for this district, and the sentence of the court is that within 
not to exceed ten days said marshal convey said defendants Mackin and 
Gallagher to the penitentiary of the State of Illinois, at Joliet in said dis- 
trict, and deliver them into the care and custody of the proper officer in 
charge of such penitentiary, and that said defendants, Mackin and Galla- 
gher, be in said penitentiary imprisoned for the term of two years from 
the time they are so delivered to said officer, and that they pay a fine to 
the United States of five thousand dollars each, and that they stand com- 
mitted until said fines are paid. It is thereupon considered and adjudged 
by the court that the said defendants Joseph C. Mackin and William J. 
Gallagher be within ten days removed to the penitentiary of the State of 
I}linois at Joliet, in the State of Illinois, and delivered to the proper officer 
in charge of said penitentiary, and that the said defendants Joseph C. 
Mackin and William J. Gallagher be imprisoned in said penitentiary for 
the term and period of two years; that they make their fixes to the United 
States in the sum of five thousand dollars each ; that they stand committed 
until said fines are paid, and it is ordered that execution issue for said 
fines. 
53 The motion in arrest of judgment, filed by the said defendants, 
Joseph C. Mackin and William J. Gallagher, by their counsel, on 
the twelfth day of March, A. D. 1885, and referred to in the last preced- 
ing recited order herein, is in the words and figures following, to wit : 


Motion in arrest of gudgment. 


UNITED STATES OF AMERICA, 
Northern district of Ill., ss: 


In the district court of the United States in and for said district. 


THE UNITED STATES 
Us. ' 
WILLIAM J. GALLAGHER, } Information No, 1033. 
Joseph C. Mackin, im- 
pleaded. \ 


Now come the said defendants, William J. Gallagher, Joseph C. Mackin, 
respectively, and move the court to arrest judgment herein, for that: 

I. The matters and things in the information herein, and in each and 
every count thereof, set forth and charged, do not constitute any offense 
against the laws of the United: States. 

II. The matters and things in the information herein, and in each and 
every count thereof, set forth and charged, do not constitute any offense 
whereof this honorable court hath jurisdiction. 

III. The matters and things in the information herein, and in each and 
every count thereof, set forth and charged, are cognizable only in the 
proper courts of the State of Illinois, which, under the laws and Constitu- 
tiou of the United States, have exclusive jurisdiction thereof. 

IV. There was no evidence in the cause tending to establish that either 
of the defendants was guilty of any offense against the United States. 
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V. The verdict of the jury against each of the defendants is not sup- 
ported nor warranted by be ; and for that, 
54 VI. This honorable court hath not jurisdiction to enter judg- 
' ment and sentence upon said verdict. 
WILLIAM J. GALLAGHER, 
By THOMSCN ann FELSENTHAL, 
His Attorneys. 
JOSEPH C. MACKIN, 
By D. TURPIE, His Attorney. 
Per H. W. T. 


(Endorsed :) Filed March 12,1885. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-first day of March, in the adjourned 
March term of said court, 1885, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henrv W. Blodgett, judge, is the follow- 
ing entry, to wit : 

Order. 


THE UNITED STATES OF AMERICA > 
Us. 
JOSEPH C. MACKIN AND WILLIAM J. GALLA- 
gher et al. 


Criminal information. 


Now come the defendants, Joseph C. Mackin and William J. Gallagher, 
by E. A. Storrs, esq., their attorney, and now comes also the district at- 
torney, and on motion of said E. A. Storrs, it is ordered by the court that 
the time for the marshal of this district to remove the said defendants, 
Joseph C. Mackin and William J. Gallagher, to the penitentiary of the 
State of Illinois be extended to the twenty-fourth day of March instant. 


On the hearing of said cause the following exceptions were taken and 
were allowed by the court and made of record, which said exceptions are 
in the words and figures following, to wit : 


55 UNITED STATES OF AMERICA, 
Northern district of Illinois, ss: 


In the district court thereof. 


UNITED STATES 
Cs. I @ 
i nformation No. 1033. 
JOSEPH C. MAcKIN, WILLIAM J. GALLA- ‘1 
gher et al. 


Be it remembered that on the 6th day of February, A. D.,1885, this 
cause came on to be heard upon the issue joined before the Hon. Henry 
W. Blodgett, judge, and the jury empaneled herein, whereupon JOHN 
ScHEUSTER, Jr., was called as a witness on behalf of the United States, 
and, being duly sworn, testified as follows : 


I was United States supervisor at the election held on the fourth of 


November last, at the second election district of the eighteenth ward of 
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the city of Chicago, and fourth Congressional district of the State of Ili- 
nois; J. C. Sullivan was the other supervisor; Peter Hansborough, 8. 
P. Shields, and Dr. Simon Strausser were the judges of election; Ed. 
Kelley and M. Sullivan were the clerks. These and Burchardt, one of 
the challengers, and myself were in the room where the election was held. 
I kept a registry of the votes ; it agreed with that kept by the judges and 
clerks. At seven p. m. the polls were closed, and the votes were counted. 

Witness identified record or report kept by him as supervisor, showing 
the number of votes received by each candidate, ascertained and written 
out at that time and counted. George E. Adams, candidate for Congress, 
had 494 votes; John P. Altgeld, the other ‘andidate, had 268 votes. 

Q. “Now look at the vote east for State senator.” 


(Which question was then and there objected to by defendants ; objec- 
tion overruled by the court ; to which ruling of the court the defendants 
then and there excepted.) 


A. Henry W. Leman received 420 votes for State senator, and Ru- 
dolph Brand 274 votes. 
56 Q. Did you compare the results as shown by this paper in your 
hand (the supervisor’s list or report) with the result as shown by 
the tally-list and poll-book kept by — and clerks ? 
A. Yes, sir. 
Q. W hat was your result of the comparison ? 


(Objected to by defendants ; objection overruled by the court ; to which 
ruling of the court the defendants then and there duly excepted.) 

A. Yes, sir; it agreed with the tally kept by clerks and judges. 

Ed. Kelley copied one tally: sheet and M. Sullivan the other. The judges 
and clerks signed these tally-sheets and poll-books at the close of the 
count in my presence and sight. The poll-book and tally-sheet were put 
in the one envelope, the ballots in another; both envelopes were sealed 
and put in the ballot-box. 


Cross-examined : 


Beer was brought in there twice during the day; a few glasses only. 
Sullivan, the clerk, started writing out one of the tally- sheets in the room 
where they had ‘we voting. He asked Sullivan, the supervisor, to show 
him how to make out a tally-sheet, and he made a few erasures on some 
of the names that he wrote too low down. 


Thereupon JAMES FE, ADAMS was called as a witness on behalf of the 
United States, and, being duly sworn, testified as follows : 


I was a deputy marshal at the second precinct of the Eighteenth ward 
at the election on the 4th of November last. With the ore of forty 
minutes for dinner and half an hour for supper, [ was at the polling 
place from tLe time it opened until half-past two o’clock on the morning 
of the 5th of November. The poll closed at seven o’clock p.m. I then 
went inside with the clerks and judges ; we all went up stairs to the sec- 
ond floor, where the ballots were dumped upon tables and sorted out—the 
straight ballots separated from the scratched ; the straight tickets were 
counted first, then the scratched tickets. Ed. Kelley, the clerk, ma 
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57 the count on a piece of paper. I made a memorandum from that; 
-my memorandum shows that Brand received 274 votes for State 
senator, and Leman received 420 votes. 
(The memerandum of witness showing this was put in evidence. 
Detendants objected to the introduction of so much of the testimony of 
the foregoing witness as related to the vote for State senator; which objec- 
tion was overruled by the court ; to which ruling of the court the defend- 
ants then and there excepted.) 


Thereupon J. C. SULLIVAN was called as a witness for the United 
States, being duly sworn, testified as follows: 


I was a supervisor at the election on the fourth of November last at 
the second election district of the Eighteenth ward, and identify the paper 
handed me as the supervisor’s return of that election which I wrote. (Re- | 
turn was put in evidence.) ak 

I helped to count the votes; the count was made by Scheuster, Strausser, 
Shields, Sullivan, the clerk, and myself. The supervisor’s return shows 
the result as announced. The figures agree with those given by the wit- 
ness Scheuster. | 


Thereupon the United States called as a witness Enwarp D. KELLEY, 
who, being duly sworn, testified as follows : 

I was clerk of election on the fourth of last November, at the second 
election district of the Eighteenth ward. I wrote the names of the voters 
opposite the number of their ballots in the poll-book ; the other poll-book 
was kept by the other clerk, Sullivan. The count was completed between 
four and five o’clock on the morning of the fifth of November. It was 
made in what we call the bar-room, off the main hall of Turner Hall; 
straight Republican tickets first, then straight Democratic tickets, then 
scratched Republican tickets, then scratched Democratic tickets were 
counted. As the total vote was calied off, I put it down on a sheet of 

paper, opposite the name of the man who received the vote. The 
58 total votes were footed up, so that we knew what each man had 

and the dashes were then put down on the talley-sheet and the full 
amounts extended. I filled out one set of tally-sheets ; one for the State 
officers, and one for the Presidential electors. I suppose clerk Sullivan 
filled out the other tally-sheet. He wrote the names of the candidates on 
the tally-sheet that I filled out. I wrote my signature upon one set of 
the tally-sheets and poll-books. They were sealed up in the ballot-box 
and taken to the Chicago avenue police station. Shields, Hansborough, 
Sullivan, the supervisor, myself, and Sullivan, the clerk, saw the box de- 
posited there in the police station, behind the desk. It was delivered to 
somebody in charge of the station. The tally-sheet I made out went into 
the envelope with the poll-book, which was completed, into the box. I did 
not make out any certificate on the poll-book. 


Thereupon the United States called CepHas M. BURKHARDT as a wit- 
ness, who was duly sworn, and testified as follows: 


I was challenger for the Republican party at the election on the fourth 
of last November at the second precinct of the Eighteerith ward ; was pres- 
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ent when the votes were counted. wg # W. Leman received 420 votes 
for State senator, and Rudolph Brand, 2 

(Defendants objec ‘ted to the caoumaiien of this evidence as to State 
senator; objection overruled by the court, to which ruling of the court 
defendants then and there duly excepted.) 


Thereupon the United States called CHARLES LARSEN as a witness, 
who, being duly sworn, testified as follows: 


I am desk sergeant at the Chicago avenue police station; went on duty 
as such on the morning of the fifth of last November at seven o’clock im 
the morning; at that time Sergeant Montgomery said to me: “ There is: 
a ballot-box from the Turner Hall precinct, left here this morning; I turn | 
it over to you.” ‘Turner Hall precinct is the second precinct of the 18th 

ward, The box was under the desk behind the railing; it was not 
59 tampered with while there; was taken away at half past eleven a. 

m. by Shields, one of the judges of election. I don’t know what 
was In the box. 


Thereupon Rosert G. MouNTGOMERY was called as a witness by the 
United States, was duly sworn, and testified as follows : 


[ am desk sergeant at the Chicago avenue police station ; was such on 
the fifth of last Nov ember ; about half past four o’clock in the morning, of 
that day Hansborough and Shields left a ballot-box at the station ; it was 
placed behind the station-keeper’s desk. I was relieved at seven o’clock 
by Sergeant Lawson and told him it was there. 

Court adjourned. 


On Saturday, February 7, 1885, the court convened atten o’clock, and 
the trial of this cause was resumed, the following proceedings being had : 


JuLIUS S. GRINNELL, CHRISTOPHER MAMER and GEORGE R. RocKk- 
FELLOW were respectively called as witnesses for the United States, and be- 
ing duly sworn, were shown the box in which were sealed up the poll- 
books, tally-sheets, and ballots of the election of the fourth of November 
last, at the second election district of the Eighteenth ward of the city of 
Chicago, in the northern district of Hlinois. Each of these witnesses 
testified that after the poll-books, tally-sheets, and ballots were before the 
grand jury of Cook County, Illinois, the same were, in their presence, 
sealed up in the box made of tin, produced in’ evidence. That the seals 
were intact ; that after being sealed, the box was returned to Michael Ryan, 
county clerk of Cook County. 


MIcHAEL RYAN was thereupon called as a witness for the United 
States, and, being duly sworn, testified as follows : 


I am county clerk of Cook County, Illinois; this tin box is now 

60 in the condition in which it was returned to me in my office after 

having been before the grand jury of Cook County. I then put 

it ina safe which I locked and of which I alone had the combination : 

the ballots were sealed up by the deputy United States clerk of this court 

in the presence of District Attorney Tuthill, Mr. Hempstead Washburne, 
and myself. Ihave the key here (producing a Yale-lock key). 
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By instruction of the district attorney, witness opened the box in the 
presence of court and jury. A package containel in a sealed envelope 
about 12x18 inches in size, witness identified as that in which the ballots 
had been sealed up. It was intact as when put in the box. Another 
similar envelope taken out of the box was identified by witness as that in 
which the poll-book and tally-sheets had been sealed up. It contained 
both poll-books, one of the books as originally found in the envelope con- 
taining the ballots. 


JuLiIus S. GRINNELL, CHRISTOPHER MAMER, and GEORGE R. Rock- 
FELLOW, were respectively recalled and. testified, corroborating in all ma- 
terial particulars the testimony of the last witness, R.yan. 


Mr. E. A. DrRuMMonpD, deputy clerk of the United States district court, 
was called as a witness for the United States, and, being duly sworn, testi- 
fied as follows: . 


The package containing the ballots purporting to be those of the second 
precinct of the Eighteenth ward was brought here before the grand jury, 
opened on Tuesday, the 25th of last November, and again sealed up by 
me. I was sworn by the court to take special chargeof them; kept them 
under my eye-sight all the time that they were here. I had to do only 
with the one package, that containing ballots and certain affidavits of 
voters and householders, and the poll-book. After I had sealed them I 
returned them to McGurren, deputy county clerk. 

By order of court the opening of the packages was postponed, and the 
box and its contents were placed in charge of the clerk of the court. 


61 Thereupon SAMUEL P. SHIELDs was called as a witness for the 
United States, and, being duly sworn, testified as follows : 


At the election on the fourth of November last I was one of the judges 
at the second precinct of the Eighteenth ward. After the ballots were 
counted and the returns filled out they were placed in envelopes. One 
poll-book was placed with a tally-sheet in the envelope ; the other = 
book was put in the box; whether in the envelope with the ballots [ am 
not certain; I had the key to thebox. At about half-past four o’clock on 
the morning of the fifth I delivered the ballot-box, sealed up, to the police 
sergeant at Chicago avenue station. Between eleven and twelve o’clock, 
or between twelve and one, of that day [ went to the police station, got 
. the box, took it to the county clerk’s office, and delivered it to the man be- 
hind the desk. 


Cross-examined : | 
Two men were behind the desk in the county clerk’s office; I handed 
the key to one of them; he opened the box, took out the packages, and put 
the box to one side; I then went away. 


CHESTER M. DAWEs was called as a witness for the United States, and, 
being duly sworn, testified as follows : 

I am assistant to the district attorney of this district. On the twenty- 
first of November a subpeena was issued to County Clerk Ryan to produce 
the ballots, tally-list, poll-books, and so on in this case. It was issued 
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on the morning of that day. [The subpoena was prodtced and identified 
by witness.] About two o’clock the same day County Clerk Ryan re- 
sponded to the subpoena. He did not produce the ballots or other docu- 
ments. This was on Friday; Saturday morning the matter was brought 
before this court, and his banor Judge Blodgett entered a rule on Ryan to 
show cause why he should not be attached for contempt in not producing 
the poll-book, ballots, ete., in response to the subpcena. The rule was 

made returnable the following Monday at ten o’clock. At that 
62 time an order was made that the ballots and returns should be pro- 

duced forthwith, but an arrangement was made by which forthwith 
was agreed to be two o’clock that afternoon. He then produced the poll- 
books and tally-lists and they were examined before the grand jury. Tues- 
day the ballots were produced in the grand-jury room. One poll-book 
and the tally-lists was produced Monday ; they were in the same envelope ; 
the ballots were also in an envelope, w hich contained when produced one 
of the poll-books. The poll-book in the envelope that Ryan brought on 
Monday had an erasure on it. 

Q. In what respect? 

A. An erasure in respect to the number of votes cast for State senator. 
It was a manifest erasure on the face of the poll-book in the certificate of 
the vote for State senator. It was written out. The vote on that poll- 
book appears for Rudolph Brand— 

(Counsel for defendant objected to the answer of witness, and moved 
that it be striken out; which objection was overruled by the court, to 
which ruling of the court the defendants then and there excepted.) 

The witness continuing, answered as follows : 

There was a manifest erasure of the vote on it, and over the erasure it 
read Rudolph Brand, 474, Henry W. Leman 220. The other poll-book 
contained the same figures for Brand and Leman, but there did not appear 
to have been any erasure in the second book at that point; I called it nem 
second poll-book because it came in the envelope with the ballots and wa 
examined second, The ballots were strung ; the string was cut, and ioe 
hundred and seven or eight ballots first taken from the string were found 
to be straight Republican, with the exception that in the place of the name 
of Henry W. Leman for State senator, the name of Rudolph Brand was 
printed. These ballots were all clean looking; they were folded the 
greater part of them, in the same creases ; a large number of them were so 
folded that the number on the ballot was folded on the inside. The ballots 
were restrung, as they were examined, in the same order in which they 
had been before being taken off the string ; ; they were then resealed by 
Mr. Drummond, the “clerk of this court. From. the poll-book showing 

the number of each voter’s ballot as cast and the number on each 
63 ballot, we made out a list showing how, according to the ballots 

produced before the grand jury and the poll-books, each voter 
voted. On Monday, when the rule upon Ryan to show cause was before 
the court, I saw Mackin, the defendant, in the court and about the hall- 
way opposite the door. I think I saw him about here the Friday or 
Saturday preceding. 

Later in the day: Mr. Dawes took the stand and stated that he did not 
intend to be understood to say distinetly that he saw Mackin about the 
court on Friday or Saturday. He did not recollect how it was. He was 
confident that he did see Mackin here on Monday, the 24th. 
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Aveustus L. CHETLAIN was called as a witness for the United States, 
and being duly sworn, testified as follows: 


On the fourth of November last I was a resident and voter of the sec- 
ond precinct of the eighteenth ward. I voted at that precinct. I exam- 
ined my ticket particularly, especially to see whether the name of Henry 
W. Leman, who was a friend of mine, was on my ticket. I did this be- 


cause I had understood that a ticket was being got up without his name | 


on it. [.eman was candidate for State senator. I saw that his name was 
on my ticket. I folded it up and handed it to one of the judges. If any 
ticket purporting to be that which I voted at that precinct on that day has 
on it the name of Rudolph Brand for State senator instead of the name of 
Henry W. Leman, it is not the ticket I voted, and it-was never voted by 
me. 


Court adjourned. 


MIcHAEL W. RYAN was thereupon recalled as a witness by the United 
States, and being duly sworn, testified as follows: 


Defendant Arthur Gleason was, during the month of November last, my 
chief clerk ; defendant Henry Biehl was assistant chief clerk. I had in 
all about sixteen deputies at that time. The vault of the office is probably 

10x16 feet. In it are kept the files and records. The books of 
64 the office, after the day’s business, are also kept: there. On the night 

of the twenty-first of November last John ‘Shields and John O. 
Loughlin and defendants Gleason and Biehl had the combination of the 
locks of that vault; nobody else had it that I know of; I did not have it. 
The same four persons had the combination on the 22d and 23d. On 
Monday, the 24th of November last, at the suggestion of the grand jury, 
I had the combination changed, kept it until the other day, when I went 
out of the city; I then gave it to thecashier. I don’t know who received 
the ballots in question ; I had to entrust that to my deputies. From the 
defendants Gleason and Biehl I learned that those ballots were received 
on the afternoon of the fifth of November. Defenclant Gleason told me 
when the question where these ballots were kept was first raised that they 
were kept in one of the two large boxes under the table in the vault, locked 
with a Yale lock, of which Gieason and myself had the key. 

I did not know that I had a key to that box until District Attorney Tut- 
hill and members of the grand jury came to my office, when the cashier’s 
private drawer was opened, and locked in the drawer of the safe in that 
vault, the key to these large chests was pointed out toime. Gleason and 
myself were both present when the grand jury visitec. the office to examine 
for themselves. These were large wooden boxes that had been used for 
the purpose of keeping the election returns of Cook County in them. 
Owing to the increase in the number of precincts at the last election another 
box had to be provided It was‘made of pine boards nailed together, and 
had no lock. The cover was nailed down. After defendant Gleason had 
been before the grand jury I asked him where those ballots were ; he then 
told me they had not been in either of the boxes that were locked, but had 
been placed in the new box ; he took me into the vault and showed me the 
tin box where the ballots were ; he told me there was rumor around the 
street that somebody was going to seize the ballots and returns in question 
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by force, and that he and Biehl] and some of the other boys then searched 
for the ballots, found them in the box on which the cover was nailed, in- 
stead of locked, and placed them in tin drawer “244”; that drawer is 
about 12x15 inches; it is one of a large number of drawers in the 
65 vault. Gleason told me afterward that he had made a mistake, 
and was going back to the grand jury to correct it; that he swore 
those returns were in the box with the Yale lock when they were in the 
tin box. Justices Scully, Kersten, and myself, were the canvassing board, 
and commenced the canvass in the county commissioner’s room over my 
office on the 11th of last November. My recollection is that on the 20th 
we reached the second precinct of the 18th ward; we had before us the 
poll-books and tally sheets; there was an erasure in the writing of the 
votes for Leman and Br: and, the candidates for State senator in the sixth 
senatorial district. About two letters appeared to have been erased in each 
word. Over the erasures were written the words “ four” and ‘ two.” 
When the erasures were discovered the attention of Leman’s friends were 
‘alled to it, and an argument was made before the board as to whether 
they could hear evidence, as to whether this was a true return or not. 
Hansborough and Shields, judges of that precinct, were present ; I an- 
nounced that if they wanted to speak in reference to that matter the board 
would hear them. MeKeogh, an attorney, who claimed to represent Hans- 
borough, objected to their saying anything, and they said nothing. After 
the : argument, defendant Gleason and myself brought down the returns, 
sealed them up, and Gleason put them away in one of the boxes. 
Cross-examined : 

Usual business hours that vault is open; and many persons in the 
office, deputies and employees, lawyers, and clerks of the court, and em- 
ployees of the county treasurer's office and of the recorder’s office have ac- 
cess, Upon proper occ asion, to the vault, so had the people connected with 
the private abstract firms.. On the morning of the fifth, two watchman 
were set to watch the vault ; at six in the evening they were relieved by 
two others ; the watch was kept up until the evening of the 21st. I un- 
derstood they were sent there by the Republican party : it has been cus- 
tomary to have such watch kept over the returns ; besides, I, myself, had 
a special watchman there at nights, and a man retained from’ our day 

forces for the purpose of watching during the day ; it may have 
66 been the 18th of November, instead of the 20th, that the erasure 
was first noticed by the canvassing board. 

Agreed by all counsel in the case that the 18th of November was the 
correct date. 


Monpay, February 9th, A. D. 1885. 


The court met pursuant to adjournment, and the trial of this cause was 
resumed, 


Thereupon JoHN B. JEFFERY was called as a witness on behalf of the 
United States, and being duly sworn, testified as follows: 


Am president of the John B. Jeffery Job Printing Company. Our 
company printed the regular Republican ticket voted at the last election. 
I had four separate and distinct headings made for the ticket so as to pre- 
vent its being counterfeited. I selected type which was not in general 
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use, and bought up all of that kind that could be found in the market. 
Selected different styles of type for the heading, the caption, and the 
offices. The tickets were made in sections. I made the combinations and 
headings so that no one knew what it would be until it was finished. 
Commenced printing the tickets about nine o’clock the night of November 
3. The only persons who knew about the ticket were Mr. Catlin, my 
foreman, Mr. Griffings, and myself. No one who had seen the tickets 
was allowed to leave'the room. The tickets were printed and ready 
about three o’clock on the morning of the fourth cf November. There 
was no opportunity for a copy of the ticket to get out until the tickets were 
regularly delivered to the Republican committeemen. 
(Copies of the genuine Republican ticket printed by witness identified 
by him and put in evidence.) 
Cross-examined : 
Any one who had the engravers all ready and had the type such as we 
used in that ticket, and had the workmen at hand and the requi- 
67 site facilities, and a good impression of the ticket, I presume could 
have made a copy of it in about five hours. ‘That is about as short 
a time as it could be done in. . 


HENRY McGuRrRREN was thereupon called as a witness for the United 
States, was duly sworn, and testified : 


That in November last he was a deputy in the county clerk’s office ; 
as such in the month of November, together with the defendant Gleason, 
I took the ballots in question before the United States grand jury room, 
saw the ballots opened, watched them while there, saw them sealed up 
again and the seal of the court placed on them ; then took them back to 
the county clerk’s office, where they were locked up in the vault. Brought 
them back a second time at the request of the grand jury ; the seals placed 
upon them were intact, saw them opened a second time before the grand 
jury. Watched them there; saw them resealed with the seal of this 
court; took them back to the clerk’s office, where they were placed in the 
vault. What I have said as to the ballots applies also as to the poll-lists 
and tally-sheets, which were also taken before the Federal grand jury. 


CHARLES R. LARRABEE was thereupon called as a witness for the 
United States, was duly sworn, and testified as follows: 


I was a voter in the second precinct of the 18th ward on the 4th day of 
November last ; had charge of the distribution of the Republican ballots 
at that precinct ; did not see or hear of any ticket having a general ap- 
pearance to the regular Republican ticket upon which the name of Ru- 
dolph Brand was printed in the place of that of Henry W. Leman for 
State senator. I was on the lookout to see what tickets were distributed 
there. : 


JERRY S. THOMPSON was thereupon called as a witness for thie United 
States, was duly sworn, and testified as follows : : 


Am a printer; in last November was engaged at P. I. Hans- 
68 com & Company’s, 104 and 106 Madison street. I got a eae eg, 
for a ticket engraved for the firm. The copy for the engraving 
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got from Mr. S. B. Wright. I think the errand boy was there at the 
time. Possibly the book-keeper. The defendant Mackin was there. He 
was talking to S. B. Wright. He was not there but a moment while I 
was there. I came.in and, [ think, he went out immediately ; I don’t 
know. I think while Mackin was there W right asked me if 1 could get 
a copy of that engraving. Told him I thought I could. Wright told me 
to get it done. This was about two o’clock ; I cannot fix tne date. 

I went to Baker & Company—Fallis is the proprietor of the place— 
to get the ticket engraved. I kept quiet about it. I understood that 
was part of the business. I found Fallis, and impressed: upon him the 
necessity of hurrying about it, and he brought it to me about six in the 
evening. I gave it toS. B. Wright. Witness identified the ticket shown 
him as an impression from that engraving. P. L. Hanscom & Company 
had printed a great many tickets on Mackin’s order. 

Cross-examined : 
Hardly think Mackin heard the conversation between Wright and my- 


self. Think that Wright came across the room and gave me those direc- 
tions; I don’t think he gave them in the hearing of any one. 


W. J. SWEENIE was thereupon called as a witness for the United States, 
was duly sworn, and testified : 7 


Have been a deputy county clerk since a year ago last December. On 
the 21st of November last, about three o’clock in “the : afternoon, O’Hare, 
another deputy, and myself, were sent into the vault—my impression is 
by the defendant Gleason—to look up the ballots of the second precinct 
of the Kighteenth ward. While we were looking at one box the defend- 
ant Biehl was looking at another. Biehl found the ballots in the pine 
box with the top nailed down, and put them into the tin box on the other 
side of the vault. 


69 SAMUEL B. Wricir was thereupon called as a witness for the 
United States, was duly sworn and testified ; 


I am in the printing business with the P. L. Hanscom Printing Com- 
pany. Know the defendant Mackin. We have done about $4,300 worth 
of political printing for him. Friday afternoon, November 21st, about 
two or half past two o’clock, Mackin came to our office with a Republican 
ticket and asked if we could have a duplicate of it made for him in a few 
hours. I said we could. He asked if ] would attend to the engraving; 
I said [ would; he said he wished it kept rather close and wanted the 
ticket just as fast as we could get it. I cut off the heading of the ticket. 
Mr. Jerry S. Thompson came into the room while Mackin was there and 
asked him to go and have it engraved as quick as he could. 

(Witness was handed one of the genuine Republic an tickets, already in 
evidence, and identified it asa fac simile of that which Mackin handed 
him to be copied.) 

He proceeded to testify as follows: 

On the ticket handed to me by Mackin the name of Leman was crossed 
off and that of Rudolph Brand was written in ink underneath the name 
of Leman, Mackin said the ticket was to be printed as he handed it to 
me. I gave my brother, William H., that portion of the ticket under the 


; a 


aa . ; pay fly ee Se 
’ 


MACKIN AND GALLAGHER VS. THE UNITED STATES. 47 


heading; told him to set it up as soon as possible. We sent out to get 
type like that on the ticket to be copied; we had not all the styles on the 
ticket; we could not get all the same types; we got some almost the same 
and used it instead. My brother, William H., set up the ticket. About 
six'o’clock we got the engraved heading ; ; it was brought either by Beers, 
the press boy, or by Jerry 8S. Thompson. The type were up, the form 
was locked in the chase and put in the press and printed; Henry W. 
Beers printed it; he isa pressman in ouremploy. The work was fin- 
ished about nine o’clock ; 2,000 were printed; I wrapped them up, went 
with my brother, William H.,to the Palmer House, and delivered them to 
the defendant, Mackin, at his room there. The night before I testified 
before the Federal grand jury. I went over to Mike McDonald’s saloon to 
see Mackin. Told him I was going to testify before the Federal grand 
jury. He said those proceedings were all buncombe to frighten 
70 Democrats, and would soon blow over, and he was not afraid of 
them. 
Some reporters called to interview him. He excused himself a few mo- 
ments, came back, and said he did not want to be seen talking to me, and 


that we had better take a walk, which we did, going to the corner of, 


Fifth avenue. He asked me if I knew where my brother was. I told 
him I did not. He said it would be a favor to him if he would keep out 
of the way for a few days. 

The box containing the ballots from the county clerk’s office, as those 
returned from the second precinct of the Eighteenth ward, were brought 
into court and opened. A large envelope taken out of it was opened. 
From that the ballots were taken and put in evidence. Witness identified 
one of the ballots as similar to those printed by him and delivered to Mac- 
kin. It differed from the regular Republican ticket shown witness, which 
was one produced by the witness Jeffery, and by him sworn to be a genu- 


ine Republican ticket. The Republican ticket had a different type for the 


names of the offices for which candidates were voted. My brother could 
not get the type to make an exact fac simile in this respect of the regular 
Republican ticket of which Mackin gave us the copy. The type we used 
was similar to that on the Republican ticket, but there was a slight differ- 
ence in the names of the offices. The ticket shown me also has the name 
of Rudolph Brand on it instead of Henry W. Leman for State senator. 


Cross-examined : 


The ballot from among those put in evidence as having been voted at 
the second precinct of the Eighteenth ward, numbered in pencil on the back 
“10,” was shown witness, and he continued | as follows: 

This is one of the tickets, or similar to one of tickets, that we printed as 
I have stated on the 21st of last November. Besides the number on the 
back there is written in pencil a name—John Wynner, or Wyne, or 
Wyner. 

Q. Is it not W-y-n-n-e? 

A. I think it is. 

The political printing done by us for Mackin, generally done 

71 through Mr. Thompson, had all been paid for with the exception of 
three hundred dollars balance due from the last campaign ; the last 

work done for Mackin was some circulars, entered on the book the 28th of 
November. The circular called a meeting —Cook County Democratic 
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Committee, or something of that sort. Don’t know whether it was ordered 
on that day or not. Sometimes we don’t enter a job for a week after it is 
ordered. No account has been rendered to the defendant Mackin for the 
two thousand tickets about which I testified. 

I went before the United States grand jury Tuesday, the 2d of Decem- 
ber last ; I came here and signified my intention of going before the grand 
jury ; the subpoena was then read to me; for four days prior to that time 
I stopped with Frederick Norman, a friend, at 44 Laflin street ; I had 
been living before that where I live now, with my mother and younger 
brother, at 54 Arbor Place; during the four days I was at Laflin street ; 
I did not spend any time whatever at our place of business. 


Re-examinced : 

I was absent from home because I did not desire newspaper notoriety ; 
another reason was that I did not want to receive the odium that usually 
comes to an informer, and I felt sorry for Mackin that he had got into 
trouble, and I did not want to be the one to get him into trouble; the 
newspapers had been full of the matter of the investigation into this alleged 
fraud for some time prior to the four days. 


WititiAM H. WriGut was thereupon called as a witness on behalf of 
the United States, and was duly sworn, and testified as follows : 


Am a printer; in November last was employed by the P. lL. Hans- 
comb Printing Company ; on the twenty-first of last November I was 
‘alled down from the printing office by my brother; he showed me a Re- 
publican ticket ; wanted to know if we could do it that evening by ten 
o’clock ; I said we could, if we had the requisite type ; the engraved head 
was cut off the ticket at the time; I went up stairs with the ticket and 

went to work at it; my brother ordered some type which we did 
72 not have; Mackin was in the office when I was called down. I 

had the ticket set up ready at six o’clock in the evening. The en- 
graved head came from the engravers about seven o’clock. I got the form 
ready and sent it to press. ‘It was printed by Henry Beers, one of our 
press feeders. After it was printed my brother and I took it to the Pal- 
mer Houseto Mackin. My brother told me to keep it private. I did so. 
On the ticket we printed the names of the offices were in type different 
from the copy that my brother gave me. We couldn’t get exactly similar 
type. There is another difference in the copy I set up. I put a period 
after the letter “ J” in the name of “J.Otis Humphrey,” in the list of 
electors. That period is not in the regular Republican ticket. (Witness 
identified the ticket number ten, as like those he printed.) District at- 
torney handed witness a tvmpan proof of a ticket and offered it in evi- 
dence, it being similar in general appearance to the tickets identified as 
those printed by the Wrights on November 21, 1885, which he showed 
the witness and called attention to the letter “v ” in the word “ votes” in 
the phrase “ for representative in the State legislature” ; witness contin- 
uing, said : After the form went to press I took that tvmpan proof sheet 
and found the “ v’s” in the words “ votes” were lower-case or small “ v’s” 
instead of capital ‘ v’s,” and I had the correction made. The ihenens was 
made in the word “ votes” twice, the word being printed twice on the ticket, 
once immediately underthe other. The tympan proof in evidence had “ low- 
er-case”’ or small “v’s” in the word “ votes,” while in the other tickets, 
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printed by the Wrights, capital “‘v’s” were used. When my brother en- 
joined me to secrecy our bookkeeper overheard what was said.* Mackin 
was there; I think he heard it. “We took the ticketsto the Palmer House 
and delivered them to Mackin ; myself, my brother and Mackin were there 
when they were delivered, and no other person. Saw him again about 
two weeks after. I saw there was going to be difficulty in the matter ; 
saw that inthe papers. Went to the Palmer House to see Mackin. Did 
not seehim. Came away and met him in the street near Mc Vicker’s theatre. 
Told him I would like to speak to him and we went to our printing 

office. Mackin made light of the matter. The next day was 
73 Sunday ; I had been bothered by reporters. They came to see me 

pretty often Saturday and Sunday. Some of my friends talked the 
matter over with my wife and others with me, and I concluded that perhaps 
I had better goaway fora fewdays. I saw Mackin that Sunday afternoon 
in his room. He put it as if I was the one introuble. I did not think I 
was. My efforts to keep everything secret were not on my account at all. | 
I told him so. However, nothing came of that interview. That evening 
I concluded to go away for a little while to get rid of reporters and escape 
testifying before the grand jury. So I went to Oak Park, eight or ten 
miles from the city. I came back on Wednesday afternoon. I gave the 
engraved head of the ticket to Mackin that night at our office. He put 
it in his pocket. I appeared voluntarily before the grand jury. Came in 
and told District Attorney Tuthill, that I was going to appear before the 
grand jury the next day. Thursday night while I was at Oak Park, 
Melville E. Stone and United States Marshal Jones came out to see me. 
I talked to Stone half an hour, perhaps an hour. He wanted me to give 
him information—all I knew about the printing of the tickets. He would 
not tell me the source of his information, and I said that I could not 
answer under the circumstances. Before the United United States grand 
jury a fac simile of the ticket printed by us was shown me. The first 
time the ticket was shown to me I identified it as my work. 

Q. Do you recollect of the ticket’s being handed to you and of its being 
handed tu vou again by District Attorney Tuthill, and of your looking at 
it a second time, and on the second examination of your attention being 
called to differences as claimed between it and the regular ticket, and of 
your saying that this was your work ? 

A. I may have looked at it twice, the same as I would look twice at 
anything before I would speak. 


Re-examination : 
I burned the copy Mackin gave me that night; he and I were in the 
office ; I showed the copy to him or gave it to him; he handed it back and 
I burned it in his presence in the gas. 


Court adjourned. 


74 Thursday morning, February 10, 1885, court met pursuant to 

adjournment, parties and jury being present, and S. W. Fas 
was called as a witness for the United States, and, being duly sworn, tes- 
tified as follows: 


I am a wood engraver ; do business under the name of Baker & Com- 
pany. On Friday, the 21st of November last, about a quarter past or 
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half past two o’clock, Jerry S. Thompson brought in an impression of the 
Republican ticket heading ‘that was used at the election on the 4th of No- 
vember last, and wished to have it engraved or duplicated ; he wanted it 
done by three o’clock. Told him that would be impossible. He left it 
to be done in as short a time as possible. We talked generally on other 
topics about wagers, etc., and he said if we could have it done by a certain 
time he would win. 

Q. He would win his wager? 

A. He would win. I would not say he used the word “ wager,” but 
that he would win. It was simply a casual remark that had nothing to 
de with it. He said I should not make it public. That is a common 
thing about jobs generally, and I asked no questions about it. I trans- 
ferred the heading he brought, by means of acids, to a block. I placed 
that in the hands of my foreman, Mr. Tucker. He engraved it; had the 
job nearly finished about ten minutes to six; brought it to me, and I fin- 
ished it and delivered it to Jerry S. Thompson. It was engraved on box- 
wood. The ballots in evidence from the second precinct of the Fighteenth 
ward were produced, and the witness identified ballots numbered in pencil 
on the back “201,” “177,” “427,” “537,” as not having been printed 
from the engrav ing made by him as testified. The witness then identified 
ballots number in like manner, 429, 100, 533, 14, and 161, being some of 
the ballots identified by 8S. B. and W. H. Wri ight, and having the name of 
Rudolph Brand thereon as candidate for State senator, as “having been 
printed from the engraving which he made, as testified. He pointed out 
to the jury three de fects or differences in the ticket engraved by him, be- 
ing three particulars in which the engraving made by him was not an ex- 
act copy of the genuine Republican ticket heading in question. These de- 

fects he pointed out to the jury as follows : Under the letter “p” 
) the word ‘“¢ Republican” in the caption there was a “ break” in the 

fancy web-work line in the ticket witness engraved, caused by the 
slipping of a tool in the engraving. In the genuine “Republican ticket, as 
the jury could see, that particular line was distinct and unbroken. In the 
cut on engraved head of the Republican ticket were a small pair of scales; 
the lines in the genuine Republican ticket, as witness showed jury, were 
continuous and unbroken. In the engraving made by witness, as testified, 
by a slip of the tool this line was cut F through so that it was plainly visi- 
ble to the naked eye upon close observation. In another place on the en- 
eraved heading there was a cut also made by the slipping of a tool 
through the letter “ R” that was in the engraved head made by witness. 
It was not to be found in the regular Republi ‘an ticket heading. 

Witness also pointed out a broken line in the fancy net-work engraving 
under the letter *p” in the word “ Republican ” in the engraved heading 
made by him, as testified. In the genuine Republican ticket that break 
was not apparent. _ Witness identified tickets numbered 161, 14, 246, 533, 
100, and 429 by these peculiarities in the heading as having been printed 
from the engraved head made by him as stated. On these tickets were 
the names of all the Republican candidates voted for at that election except 
that of Henry W. Leman tor State senator ; instead the name was printed 
“ Rudolph Brand.” Witness pointed out this difference also to the jury 
on the numbered ballots in question. Witness -identified ballot number 
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10, having thereon in pencil the name of John Wyne or Wynne, as hav- 
ing been printed from the engraving made by him. 

On cross-examination witness said, my attention was not directed to 
these differences in the tickets until I was examined before the United 
States grand jury. Witness was shown some of the regular Republican 
tickets put in evidence, and which John B. Jeffery, a witness for the 
United States, testified were impressions from the engraved head and ty 
form used in printing the regular Republican ticket for the election on the 
fourth of November last. On some of them he pointed out breaks in the 

fancy web-work line, but in other impressions from the same head 
76 and type form it appeared those lines were unbroken. Witness 

explained this might have occurred from the wearing down of the 
electrotype plates or from accidental bad impressions in the press-work. 
The broken lines last above mentioned, which witness pointed out, were 
not the same as those which he had indicated in his comparison of the 
genuine Republican ticket with that from which he engraved the head. 
Witness identified said tickets, and selected them from the mass of tickets 
in evidence by merely examining the engraved heading, not looking at the 
printed matter on the tickets. 


Frep. N. TucKER was thereupon called as a witness for the United 
States, and testified as follows : 


I am a wood engraver ; work for Baker & Co. About half past two 
on Friday, November 21st, Fallis, the last witness on the stand, brought 
to me an impression of the heading of the regular Republican ticket. It 
was ona block; I did the engraving. The witness was asked to look 
among the ballots in evidence (returns from the second precinct of the 
Eighteenth ward),and see whether he could identify any of them as printed 
from the engraved heading in question made by him. He selected tickets 
numbered 196, 379, 563, 531, 359, and 645. He identified them by the 
same defects or breaks in lines testified to by Fallis, and pointed out to 
the jury those breaks in the lines on the tickets by him identified as afore- 
said. 

Cross-examined : 


Before the United States grand jury I hesitated about fifteen seconds 
before identifying the first of the tickets printed from my engraving. The 
first ticket shown me was not a good impression, and I did not recognize 
itas my own. [ said I did not “think it was printed from my engraving. 
On the second ticket shown me there everything was clear and printed up 
in good shape, and I recognized it immediately. 


77 JOHN WYNNE was thereupon duly sworn as a witness in behalf 
of the United States, and testified as follows: 


I live in the Eighteenth ward. Voted at the second precinct of that 
ward on the fourth of November last ; the number of my ballot was ten. 
I was in the room here a few minutes since, and at the request of Mr. 
Turner, counsel for the defendant Biehl, looked at the ballot number ten, 
now shown me. It is not the ballot I voted; that is not my signature. 
It is not in the place where I put it. . 

Q. Do you pronounce that signature a forgery ? 
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A. All I say about it is, it is not mine. Neither was it put there by 
my direction. My sonand I compared my ticket before I voted with that 
published in the Tribune, name for name; my son made the compari- 
son, and I took his word for it at the time. I think the name of Henry 
W. Leman was on the ticket I voted as a candidate for State senator. I 
wrote the word “against ” opposite the printed line “ appropriation for the 
county, etc.,” on the ticket I voted. That word is not on this ticket. I 
caine here this morning at the request of Mr. Turner; never saw him un- 
til last evening, when he came to my house with the defendant Mackin. 
I never saw Mackin before. At their request I came here this morning. 

Q. What did they say to you when they called at your house last even- 
ing ? 

(Objected to by the counsel for the United States ; objection sustained.) 


J. EpDWARD WYNNE was then called as a witness on behalf. of the 
United States, was duly sworn, and testified as follows: 


I am son of the witness who just left the stand. On the 4th of Novem- 
ber last my father and I went to the polls together—second precinct of the 
Eighteenth ward. I voted ticket number “ 11” immediately atter my father ; 
I remember the number distinctly. [The ballot numbered eleven, being 
one of those in evidence from the second precinct of the Eighteenth ward, 
was identified by the witness as the ballot he voted. It bore the name of 

Henry W. Leman for State senator. The witness continued]: 
78 I compared the ticket voted by myself and that voted by my father 

with the ticket that I eut out of the editorial column of the Trib- 
une that morning ; they were alike as far as I could see. 

That is my signature in pencil on the back of ballot number eleven. 


Cross-examined : 
It might be possible that I would skip a name in making that compari- 
son of tickets, but [ don’t think it would be at all likely. 


H. W. Beers was thereupon duly sworn as a witness for the United 
States, and testified as follows: 


T was a pressman at the P. L. Hanscom Printing Company on the 21st 
of November last. About twenty minutes before six that afternoon S. 
B. Wright told me to come back after supper to do some work. 1 came 
back, and in the office down stairs met Jerry 8S. Thompson. He sent me 
with a note to Baker & Co., and told me to inquire for Mr. Fallis. I 
went. Soon after Fallis came iu and delivered something to Thompson. 
He went upstairs with it. He came back and tuld me the work was 
ready for me. I went up, and W. H. Wright gave mea form. I put it 
on the press and worked off between fifteen hundred and two thousand 
impressions. Got through about nine o’clock. Several proof impressions 
were taken. Mr. Wright destroyed, or thought he destroyed, part of 
then. I put this one away [identifying the tympan-proof impression shown 
lini and put in evidence]. I showed it to M. E. Stone, editor of the 
News. There was a change made after this proof was taken. A capital 
letter “ V ” was substituted for a lower case “v” in the word votes. I put 
this prouf away where we put waste paper, where I knew I could find it. 
I afterward delivered it to Lush, the agent of Mr. Stone, of the News ; he 
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evidence. 
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paid me $25 for it. Mr. Wright found out through the newspaper what 
I done. Heasked meif I had sold it. I said “yes.” Hesaid he 

79 would hold me and Stone responsible for it. That is all the con- 
versation we had about it. 


The fac-simile of this ticket was afterwards published in the News. 


C. K. Lusa was then sworn as a witness for the United States, and 
testified corroborating the witness Beers as to the purchase for $25 of the 
proof. 


_ ALBinus H. WRIGHT was thereupon duly sworn as a witness for the 
United States, and testified : 


Am one of the bailiffs of this conrt. Was at the county commissioner’s 
room when what I supposed to be the subpeena to produce the tally-sheets 
and _ poll-books in this case was served upon County Clerk Ryan. There 
were quite a good many people there—a good many people present. The 
defendaats Mackin and Gallagher were there. They left the room soon 
after or about that time. My opinion is that Gallagher went first and 
Mackin followed. 


NE son A. Coon was then sworn as a witness for the United States, 
and testified as follows: 


I was secretary of the United States grand jury—the last grand jury. 
I was present when the ballots of the second precinct of the Eighteenth 
ward were opened. The first ballots that were taken from the string were 
new, clean, had the appearance of fresh, clean ballots. They could have 
been separated by that fact, I think, from the others without any trouble. 
According to my account, there were two hundred and nine such ballots ; 
on each of them the name of Rudolph Brand was printed for State senator 
and the ticket was headed the regular Republican ticket; they were all 
folded in the same manner. One fold came near the name of Richard J. 
Oglesby. The other came between the names of Boutell and Sittig. When 
these tickets were folded,.as they had been apparently at first, the majority 

of the numbers came on the inside of the ballots. <A clerk was 
80 sworn in as clerk of the grand jury, and myself and Mr. Gary, 

another member of the grand jury, by referring to the poll-book 
from the number on the back of the ticket, got the name of the voter and 
the ticket with his name on it, and: made out a list for the whole two 
hundred and nine names, showing who had voted each ticket and how 
from these bal’ots he had voted for Congressman and State senator. 

The enveiope taken from one of the tin boxes, said to contain the poll- 
book of the second precinct of the 18th ward was opened. The poll-bock 
taken therefrom was shown to witness and identified by him as that ex- 
hibited before the grand jury. He identified it by the erasures and tne 
word “two” ovposite the name of Henry W. Leman, and the word 
“four ” opposite the name of “ Rudolph Brand,” candidates respectively 
fr State senator ; he also identified the tally-sheets which were in the 
same envelope, and a second poll-book which was found by the grand 
jury in the envelope with the ballots, all of which documents were put in 
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That portion of the poll-book in which the erasures testified to were 
made consists of the certificate required by the law of the State of Illinois, 
of the number of votes received by each candidate voted for at the said 
election. The points where the erasures appear are opposite the names of 
Henry W. Leman and Rudolph Brand, respective candidates for State 
senator in the Sixth senatorial district of the State of Illinois. The eras- 
ures are under the word “two” followed by the word “hundred ” op- 
posite the name of “ Henry W. Leman” and under the word “ four ” 
followed by the word “hundred” opposite the name of “ Rudolph Brand.” 
Following is a copy of said certificate : 
81 And thereupon the United States introduced -in evidence the 
poll-book found ameng the returns of the second precinct of the 
18th ward aforesaid, and known and designated throughout the trial as 
poll-book No. 1, the certificate attached to which is as follows : 


N. A. Cool, No. 1. 


NoTE.—The number of votes received must be expressed in words at 
full length. 


STATE OF ILLINOIS, 
Cook County, City of Chicago, ss: 

At an election held on the fourth day of November, A. D. 1884, in the 
2d _ precinct of the 18th ward, in the city of Chicago, in the county of 
Cook, and State of Illinois, the following named persons received the num- 
ber of votes annexed to their respective names for the following described 
offices, to wit: 

Richard J. Oglesby had four hundred eight votes for governor. 

Carter H. Harrison had four hundred eighty-seven votes for governor. 


rinanieiniseatins angie BE sen wirnies: iectianaanl votes for governor. 
viipeelainaldiiiaiiaaal sessseeee Had... ..........2... VOtes for governor. 


John C. Smith had four hundred twenty votes for lieutenant-governor. 

Henry Sexton had two hundred sixty-eight votes for lieutenant-gov- 
ernor. | 

pnevtensemverermeseties had , .seeeeee. VOtes for lieutenant-governor. 
EE snsisttinninsinmnness votes for lieutenant-governor. 

Henry D. Dement had four hundred twenty-four votes for secretary of 
state. 

Michael Dougherty had two hundred sixty-eight votes for secretary of 
state. 

or seceseosceces seoe DAM ..........0000.6. VOtes for secretary of state. 

hone ieenednienborenenie had .................. votes for secretary of state. 

Charles Swigert had four hundred twenty-one votes for auditor of pub- 
lic accounts. 

Walter E. Carlin had two hundred seventy-two votes for auditor of 

public accounts. 
82 piesa eeos sid sania ED sedi “sileaiacaitain ..... votes for auditor of public 
accounts. 

peaeikeineinenenesios (UE cciciccunnweins . votes for auditor of public ac- 
counts, 

George Hunt had four hundred twenty-four votes for attorney-general. 


it soci, — ck Cee < is ee ite i za a eee mors . iii - i si ta sh i, 
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Robert McKinlay had two hundred sixty-nine votes for attorney-general. 
(uascntpucsisecip ten had ........ pekuaeeees votes for attorney-general. 
cponcs sieibavabaewiveels had .. ............... votes for attorney-general. 


Jacob Gross had four hundred thirty-one votes for State treasurer. 

Alfred Orendorf had two hundred sixty-eight votes for State treasurer. 

ssosee sbadipeuchanerians had .................. votes for State treasurer. 

Sansdsecsebesthupencewcee had .................. votes for State treasurer. 

Geo. EK. Adams had four hundred twenty-five votes for member of Con- 
gress from Fourth Congressional district. 

John P. Altgelt had two hundred sixty-eight votes for member of Con- 
gress from Fourth Congressional district. 


shehessduiupebcee Sheen had .................. votes for member of Congress 
SOO sc iscsovssencncnin Congressional district. 

dicen idngnennvteien see. had ........... ...... Votes for member of Congress 
SOR Sis wncgan anion Congressional district. 


Christian Busse had four hundred seventeen votes for member of the 
State board of equalization from Fourth Congressional district. 

John McKeough had two hundred seventy-one votes for member of the 
State board of equalization from Fourth Congressional district. 


od: wxasvarmbesennnaes had .................. votes for member of the State 
board of equalization from .. ............66. Congressional district. 

eer had .................. votes for member of the State 
board of equalization from ................. Congressional district. 


Alfred H. Taylor had four hundred twenty-one votes for clerk of the 
supreme court, northern grand division. 

Michael J. Carroll had two hundred twenty votes for clerk of the su- 
preme court, northern grand division. 

soosoneueuieuaesyebenie had .................. votes for clerk of the supreme 


RE + - . Wawiesenieaeen a EES cicechnnnaae, saab votes for clerk of the 
supreme court, northern grand division. 
Henry W. Leman had two hundred twenty votes for State senator from 
Fourth senatorial district. 
Rudolph Brand had four hundred seventy-four votes for State senator 
from Fourth senatorial district. 


sinaaiil eeccceveccecsee MAM .........0..--.... Votes for State senator from 
<bean: . iedeaae senatorial district. 

SN ee SEE had .................. votes for State senator from 
eineauadcnkecaacian senatorial district. 


Henry L. Boutelle had six hundred twelve votes for member of the 
house of representatives from Fourth senatorial district. 

‘Eugene A. Sittig had six ninety-eight and half votes for member of the 
house of representatives from Fourth senatorial district. 

Cornelius McAuliffe had three hundred ninety-seven half votes for 
member of the house of representatives from Fourth senatorial district. 

Stephen F. Sullivan had four hundred and five votes for member of 
the house of representatives from Fourth senatorial district. 


oxgvenieanensoues weeseee had .........005-2622. Votes for member of the house 
of representatives from ......... 0.2... senatorial district. 

-sipeuinssackieiabuckins had .................. votes for member of the house 
of representatives from .............s000 senatorial district. 
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venbdbncrebeeesieen edie MEE sucpsedessonoviiis votes for member of the house 
of representatives from .................. senatorial district. 
banhiebintier iin RENE senvenveewsieee votes for member of the house 
of representatives ‘from .........0+es+0e+. Senatorial district. 
itniteetee ceived eee PENE sens seseseeseeee VOtes for member of the house 
of representatives from ........... vee. « senatorial district. 
obi niniaied bat ebata ... had ..... ‘aninnenelaa votes for member of the house 
of representatives from ...............-. senatorial district. 
ianiciigaulilia vesee coves had .................. VOtes for member of the house 
of representatives from .................. senatorial district. 
84 aininilieicsatoligtionsntibiens .... had ..... .. -........ votes for member of the 


house of representatives from .................. senatorial district. 
John J. Healey had four hundred thirty-eight votes for clerk of the ap- 
pellate court of the first district. 
William Curren had two hundred fifty-three votes for clerk of the ap- 
pellate court of the first district. 


rt Aina nnnninnie aniien had ......... ........ Votes for clerk of the ‘appellate 
court of the first district. 7 
nanan: waka venaioes had ................. votes for clerk of the appellate 


court of the first district. 
Patrick McGrath had four hundred sixteen votes for clerk of the supe- 


rior court. 

Henry F, Donovan had two hundred sixty-three votes for clerk of the 
superior court. | 

seseccsscccceecesesseese Had ...........02..6.. Votes for clerk of the superior 


court. 
piemniaiien BE snasinnns piste votes for clerk of the superior 


court. 

Henry Best had four hundred thirteen votes for clerk of the cireuit 
court. 

‘mil Hoechster had two hundred seventy-five votes for clerk of the 
circuit court. 


iat aaeealictle eceeceeeseee MAU .....,............. Votes for clerk of the cireuit 
court. : | 

Tee salina tia had ................. votes for clerk of the circuit 
court, | 

Luther Laflin Mills had three hundred thirty-three votes for State’s 
attorney. 


Julius S. Grinnell had three hundred forty-one votes for State’s attor- 


viasoaiied sesececeseseeeeee. DA .................. Votes for State’s attorney. 

ipennaseineiie weeoee had .................. Votes for State’s attorney. 

Wiley 8S. Seribner had four hundred thirty-five votes for recorder of 
deeds. 

Joseph Donnersburger had two hundred sixty-eight votes for recorder 
of deeds. 


sind acidic liad aadibal had .................. votes for recorder of deeds. 
Pa eeeceseseeeee VOtes for recorder of deeds. 
85 Henry H. Hertz had four hundred twenty-one votes for coroner. 
Noel B. Boyden had two hundred sixty-four votes for coroner. 
sri ai a a votes for coroner. 


@eveeeeoevosveeeeeaeev ee ©@eerend had eeeeeeees eee e es eeern votes tor coroner. 
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Jacob T. Foster had three hundred ei mn. gh Sie votes for county surveyor. 


Gustav H. Carlson had two hundred ninety-nine votes for county sur- 
veyor. 

= pissunemnnela vecceee Mad .......0000e06. VOtes for county surveyor. 
| OS TM Ree votes for county eurveyor. 

F inley A. McDonald had four hundred seventeen votes for county com- 
missioner from Fourth commissioners’ district. 

Daniel J. Wren had four hundred seven votes for county commissioner 
from Fourth commissioners’ district. 

James Sheahan had two hundred sixty-six votes for county commis- 
sioner from Fourth commissioners’ district. 

William J. O’Brien had two hundred sixty-seven votes for county com- 
missioner from Fourth commissioners’ district. 


badudine exapinksionmis had ......... ........ votes for county « commissioner 
from ........ vieieellaais commissioners’ district. 

nba ap sudinnte canes had ................. Votes for county commissioner 
NII a diriig in wilds ‘snias commissioners’ district. 

nan ethann iia .... had .................. votes for county commissioner 
ID wincniaiiciiwintievceicnie commissioners’ district 

paiueupenerenneeianen had . ................ votes for county commissioner 
I aia casi tinalinisiies com missioners’ district. 


Andrew Shuman had three hundred ninety votes for Presidential elector. 
Isaac Lesen had three hundred ninety votes for Presidential elector. 
Geo. Bass had three hundred ninety votes for Presidential elector. 
John, C. Tegtmeyer had three hundred ninety votes for Presidential 
elector. 
86 Join M. Smith had three hundred ninety votes for Presidential 
elector. 
Jas. A. Sexton had three hundred eighty-nine votes for Presidential 
elector. 
Albert J. Hopkins had three hundred ninety votes for Presidential 
elector. 
Conrad J. Fry had three hundred ninety votes for Presidential elector. 
William H. Shepard had three hundred ninety votes for Presidential 
elector. 
~ Robert A. Childs had three hundred ninety votes for Presidential 
elector. 3 
David McWilliams had three hundred ninety votes for Presidential 
elector. 

Rufus W. Miles had three hundred ninety votes for Presidential elector. 
John A. Harvey had three hundred ninety votes for Presidential elector. 
Francis N. Davis had three hundred ninety votes for Presidential elector. 
J. E. Otis Humphrey had three hundred ninety votes for Presidential 

elector. 
Edward D. Blum had three hundred ninety votes for Presidential 


elector. 


William O. Wilson had three hundred ninety votes for Presidential 


elector. 
Rufus Cass had three hundred ninety votes for Presidential elector. 
John H. Dunscom had three hundred ninety votes for Presidential 


elector. 
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Cicero J. Lindley had three hundred ninety votes for Presidential 
elector. 

Jasper Partridge had three hundred ninety votes for Presidential 
elector. 

Matthew J. Inscove had three hundred ninety votes for Presidential 
elector. 

Orlando B. Ficklin had two hundred eighty-eight votes for Presidential 
elector. 

John W. Doane had two hundred eighty-eight votes for Presidential 
elector. 

James H. Ward had two hundred eighty-eight votes for Presidential 

elector. 
87 James Moran, jr., had two hundred eighty-eight votes for Pres- 
idential elector. 

James K. Blish had two hundred eighty-eight votes for Presidential 
elector. 

Geo. C. Harrington had two hundred eighty-eight votes for Presidential 
elector. 

William Prentiss had two hundred eighty-eight votes for Presidential 
elector. 

Hiram P. Shumway had two hundred eight-eight votes for Presidential 
elector. 

James R. Cunningham had two hundred eighty-eight votes for Presi- 
dential elector. 

Eugene B. Buck had two hundred eighty-eight votes for Presidential 
elector. 

Francis N. Youngblood had two hundred eighty-eight votes for Presi- 
dential elector. 

William G. Ewing had two hundred eighty-eight votes for Presidential 
elector. 

James T. Healey had two hundred eighty-eight votes for Presidential 
elector. 

Harvey D. Colvin had two hundred eighty-eight votes for Presidential 
elector. i 

John F. Smith had two hundred eighty-eight votes for Presidential 
elector. 

Michael W.Shurts had two hundred eighty-eight votes for Presidential 
elector. 

George A. Wilson had two hundred eighty-eight votes for Presidential 
elector. 

Henry Phillips had two hundred eighty-eight votes for Presidential 
elector. 

William T. Kirk had two hundred eighty-eight votes for Presidential 
elector. 

James C. Allen had two hundred eighty-eight votes for Presidential 
elector. 

George Willis Atkins had two hundred eighty-eight votes for Presiden- 
tial elector. 

William K. Murphy had two hundred eighty-eight votes for Presiden- 
tial elector. 

iniinanmed niviennuts had ................... votes for Presidential elector. 
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beccie secceeeeees, VOtes for Presidential elector. 
cat osececececececereee MAG. .cecesscceessss.. Votes for Presidential elector. 
bund el aveakes ctl (MES ics covaouscnaad votes for Presidential elector. 
shtedal ocecccesececelAd.....0..ee00+--eee-VOtes for Presidential elector. 
oe ea aveeek nua Ry Stag ere votes for Presidential elector. 
vid sarnassecsoadae had................. votes for Presidential elector. 
stnneeieth nae uae EES voc uocadd veouen votes for Presidential elector. 
Bieckcdans edad eeanan WR iasienkscccens votes for Presidential elector. 
idecinth thewinbstoonanees had ....... ......... votes for Presidential elector. 
in iia allan seeceee. MAM.........0..----.- Votes ‘for Presidential elector. 
Penne L sececccccccecccceellAG..........-..2.... Votes for Presidential elector. 
Lptcenbbbankidnun seein had.................. votes for Presidential elector. 
sid nuidiiees wave: waa had.................. votes for Presidential elector. 
Py oan ee ae seccecccee MAC. ......0ce000----. Votes for Presidential elector. 
ibbeadianicesneeseaue had .................votes for Presidential elector. 
iinecilna Dedicated saasenaaiell had.................. votes for Presidential elector. 
tependie Maxcueneeaa had........ .........votes for Presidential elector. 
“ihione ai isaaiebeoada OS _ ESE RRG e tee votes for Presidential elector. 
Visine wcidusiewican canal had................. votes for Presidential elector. 
iiniasicaiataletatatas ceecceees MAG ......eeee0.e--. VOtes for Presidential elector. 
iéésepedeasieleaseaun had........ .........votes for Presidential elector. 
ssniinuiibdiesiminnamntciel had.................. votes for Presidential elector. 
este viéhiuwidaimeae had ................. votes for Presidential elector. 
hieas secccccccccceceeecslAd,........000-2--.. votes for Presidential elector. 
sas cttddaascctedeameuts had.................. votes for Presidential elector. 
pwns wdnktueless weabael had............ .....votes for Presidential elector. 
Kitided:: cuit had.................. votes for Presidential elector. 
eisdeciensekieek Shue TU ibis piieacs ,..e-votes for Presidential elector. 
shecndiecd aotwacie ics tsnuscacongie votes for Presidential elector. 
wassiaiaanciaceniieiiasiuc nate had................. votes for Presidential elector. 
eel ecccccccrecccece HA........0.006..... votes for Presidential elector. 
tesedgomienminnnienian had.................. votes for Presidential elector. 
bend cneusaiek Mabaeal had.................. votes for Presidential elector. 
viiewnibietain dealin ch iicscdiecenss votes for. Presidential elector. 
sébostsacvbsendanemaenies had.,... ............votes for Presidential elector. 
saveceeheseieueanveesat coe votes for Presidential elector. 
slueuaueabiie vececeeeeeellAd,..........-..-.. VOtes for Presidential elector. 
sisiiieniitacicaibamaens deities had..................votes for Presidential elector. 
a siicketecucnsededmiain had..................votes for Presidential elector. 
seeiesnuiiciubteaee uauine had ................. votes for Presidential elector. 
vibubiens Xsan had,........ ........ votes for Presidential elector. 
ieee secvcccceccececees MO ....cccceeeeeee... Votes for Presidential elector. 
sirius’ weaiainiaagehs mamas had......... ........votes for Presidential elector. 


For adoption of the proposed amendment to the constitution of the 


State of Illinois, 697 votes. 


Against adoption of the proposed amendment to the constitution of the 


State of Illinois.................. votes. 
89 For oe ea the county commissioners to issue bonds to the 
amount of five 


of the State of Illinois, six hundred and ninety-seven votes. 


undred thousand ($500,(00) dollars for payment 
as an indebtedness created before the adoption of the present constitution 
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Against authorizing the county commissioners to issue bonds to the 
amount of five hundred thousand ($500,000) dollars for payment on an 
indebtedness created before the adoption of the present constitution of the 
State of [linois, ........ eee. Votes. 

For an appropriation by the city council of one hundred thousand 
($100,000) dollars, from moneys derived from saloon licenses, for an in- 
crease of the police force, six hundred ninety-seven votes. 

Against an appropriation by the citv council of one hundred thousand 
($100,000) dollars, from’ moneys derived from saloon licenses, for an in- 
crease of the police force, .......-..... .... Votes. 


Certified by us. 
S. P. SHIELDS, 
P. M. HANSBROUGH, 
S. STRAUSSER, 
Judges of the Election. 
Attest: 
EK. D. KELLEY, 
M. SULLIVAN, 
Clerks of the Election. 


INSTRUCTIONS TO JUDGES AND CLERKS. 


Judges and clerks to be sworn. ' 


Before the opening of the polls the judges and clerks of the election are 
to be sworn by some magistrate. If no such magistrate be present, then 
the judges are empowered to swear each other and the clerks. The per- 
son administering the oath must make a minute of it in the proper place, 
and if he be a judge of the election, and not a magistrate, he must sign 
himself as such. 

Vacancies in the board of judges. 
Ifa judge of election be absent or refuse to act at the time of open- 
90 ing the polls, the judge or judges present may appoint some other 
qualified elector to act in his place. If there be no judge of election 
present, or he refuses to act, the legal voters present may fill the places of 
such judges by election from their number. 


Opening and closing of the polls. 
Polls open at 8 o’clock a. m., and must close at 7 o’clock p. m. 
Proclamation. 


When opening the polls, one of the clerks or judges of election shall 
make proclamation of the same, and at least 30 minutes before the 
closing of the polls proclamation shall be made in like manner, that the 
poll will be closed in half an hour. 


No adjournment or recess allowed. 


After the polls are open, there can be no adjournment nor recess until 
the votes are counted and the result publicly announced. 
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Ballots to be numbered. 


bE eae 


The clerks are to number each voter as he enters his name on the poll 
‘ list, in the order in which he votes, and the same number is to be placed 
on the ballot voted by said voter. | 


Poll-books. 


After canvassing the votes, one poll-list of electors must be filed next 
day, with the tally-list, etc., of the election, with the county clerk. : 


Ballots. ’ 


The ballots, after being read and counted, are to be strung on a string 
in the order in which they are read, and then enveloped and sealed up 
' by the judges, and returned with the election returns to the county clerk. 


oo 


Poll-books to be signed and attested. 


i 
At the close of the polls the poll-books are to be signed by the judges 
and attested by the clerks.—Act Feb. 22, 1861, Sec. 6. 
Returns of the election. 
oes As soon as the returns of the election are made out and signed, 
91 they must be put into the hands of one of the judges, who shall, 
+ within two days, return them to the county clerk. 
" Notre.—The returns should be put in an envelope and sealed up, and 
‘ endorsed to the county clerk as returns from...............+. precinct or 
? election district. 
, Doc. No. ......... Poll-book. 
ee ser district. Town of.........cceccccscceeee. Election held 


November 4th, 1884. 


And thereupon the United S:ates introduced in evidence the poll-book 
found among the returns of the second precinct of the 18th ward afore- 
said, and known and designated throughout the trial as poll-book No. 2, 
the certificate attached te which is as follows : 


N. A. Cool, No. 2. 


Note.—The number of votes received must be expressed in words, at 
full length. ‘ 


\ STATE OF ILLINOIS, 
Cook County, City of Chicago, 88: 
At an election held on the fourth day of November, A. D. 1884, in the 
2d precinct of the 18th ward of the city of Chicago, in the county of Cook 
and State of Illinois, the following named persons received the number of 
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votes annexed to their respective names for the following described offices, 
to wit: 

Carter H. Harrison had two hundred and eighty-eight votes for gov- 
ernor. 

Richard J. Oglesby had four hundred and eight votes for governor. 


ceieheehaitnienineness ren votes for governor. 
pennessnniarnnniinnmianil had..................votes for governor. 
Henry Seiter had two hundred and sixty-eight votes for lieutenant-gov- 
ernor. 
92 John C. Smith had four hundred and twenty votes for lieuten- 
ant-governor. 
peice ache pint rarer had.........0........ votes for hieutenant-governor. 
‘emvacmntanhiine dent had..................votes for leutenant-governor. 


Michael J. Dougherty had two hundred and sixty-eight votes for sec- 
retary of state. 

Henry D. Dement had four hundred and twenty-four votes for secre- 
tary of state. | 


Rear Te ono .... ad..................votes for secretary of state. 
sieiliiaiacs sidaiiald al a al votes for secretary of state. 


Walter E. Carlin ‘had two hundred and seventy-two votes for auditor 
of public accounts. 

Chas. Swiegert had four hundred and twenty-one votes for auditor of 
public accounts. 


nih Sinem ecards it SO sires tte ttictbioae wes votes for auditor of public ac- 
counts, 
UT sia Sews euiln .votes for auditor of public ac- 
counts. 


Robt. L. McKinle y had two hundred and sixty-nine votes for attorney- 
general, 

George Hunt had four hundred and twenty-four votes for attorney- 
general, 

iiiswnmiaiadal had......... ....... votes for attorney-general. 

honing seceseeee oe MA.................. Votes for attorney --general. 

Alfred Orendorf had two hundred and sixty-eight votes for State 
treasurer. 

Jacob Gross had four hundred and thirty-one votes for State treasurer. 


stineinieenamuaa I eles caus votes for State treasurer. 
secce:ciaiaiiaien. ica ainsi ae .votes for State treasurer. 
John P. Altgeld had two handed ond sixty-eight votes for member of 
Congress a ...... Congressional district. 
93 Geo. E. Adams had four hundred and twenty-five votes for 
member of Congress from...............0.. Congressional district. 
itntbincvemesiemeniae ER re .votes for member of viingen 
from ..............-... Congressional district. 
vebieien ididimeisduaage aria vial votes for member of Congress 
from .......... +e. Congressional district. 


John MeKeough had two hundred and seventy-one votes for member 
of the State board of equalization from.............e006: Congressional dis- 
trict. 

Christian Busse had four hundred and seventeen votes for member of 
the State board of equalization from........ .........Congressional district. 
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Fe Ee Eee re ev: had..............-...votes for member of the State 
board of equalization DG whivaininccinneces Congressional district. 

SAE eT Cote ee eS SONGS ONES had.......-......-... votes for member of the State 
board of equalization from..............+.. .Congressional district. 


Michael J. Carroll had two hundred and seventy votes for clerk of the 
supreme court, northern grand division, 

Alfred H. Taylor had four hundred and twenty-one votes for clerk of 
the supreme court,.northern grand division. 


verti teneolian aes had .................votes for clerk of the supreme 
court, northern grand division. 
a ebitveaieadieiiend »...eDad,.................votes for clerk of the supreme 


court, northern grand division. 

Rudolph Brand had four hundred and seventy-four votes for State 
senator from............. ... .senatorial district. veins 

Henry W. Leman had two hundred and twenty votes for State senator 
WOM vekevciesscccens .Senatorial district. 

oneciige oocbtaneemeneal had..................votes for State senator from...... 
weeeeeee Senatorial district. 

oth os<téhsadieeeeeeiihd had..................votes for State senator from..... 
ananns ......senatorial district. 

Cornelius McAuliffe had three hundred and ninety-seven and .half 
votes for member of the house of representatives from........... saudi senato- 
rial district. 

Stephen J. Sullivan had four hundred and five votes for member of the 


house of representatives from..................senatorial district. 
94 Henry Boutell had six hundred and twelve votes for member 
of the house of representatives from..................senatorial dis- 

trict. | 

Eugene A. Sittig had six hundred ninety-eight and half votes for mem- 
ber of the house of representatives from....... ciapnmbicnns senatorial district. 

on ac piinhh: wbabanaaiiaaiig had..................votes for member of the house of 
representatives from...... ........ senatorial district. 

sw sicnh unions fesecseeeeeMAd.......2+0004+22-.WOtes for member of the house of 
representatives from............ _.....Senatorial district. 

ow oipeie simade.  wiaNGie Init had............. .... votes for member of the house of 
representatives from.......... ibedpecd senatorial district. 

Ao ncinacupnpaiweteeepiin’ had............+..... votes for member of the house of 
representatives from... ...........+. senatorial district. 

linnmidbhdiee: -navapanaiesa had.................. votes for member of the house of 
representatives from..................senatorial district. 

sine guinwennandiiennesibaae had, ................ votes for member of the house of 
representatives from .................senatorial district. 

s aeanindincdigna tien, deh maid had........ ........ votes for member of the house of 
representatives from..........se0s00. senatorial district 

wh sidndaeinsennans space had..... ...........-votes for member of the house of 
representatives from............ ......senatorial district. 


William Curran had two hundred fifty-three votes for clerk of the ap- 
pellate court of the First district. 

John J. Healy had two hundred and thirty-eight votes for clerk of the 
appellate court of the first district. 
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dc kde Weleaean ahesie ee etdesbeksne caren’ votes for clerk of the appellate 
court of the first district. 
istaiasinaeiatindalcd voce seeeehd.....6..000++-2.VOtes for clerk of the appellate 


court of the first distrist. 


Henry F. Donovan had two hundred and sixty-three votes for clerk 


of the superior court. 
Patk. MeGrath had four hundred and sixteen votes for clerk of the 


superior court. 
__ eereener errr rer votes for clerk of the superior 


court. 
95 Ee — LI TT votes for clerk of the su- 


perior court. 
Emil Hoechster had two hundred and seventy-five votes for clerk of 


the circuit court. 
Henry Best had four hundred and thirteen votes for clerk of the circuit 


court. | 
had ..... glee aaa votes for clerk of the circuit 


@eseeeeveveevneveveeveeeaeneev saree e@ 


ER em ee votes for clerk of the circuit 


court. 
Julius S. Grinnell had three hundred and forty-one votes for State’s 


attorney. 
Luther Laflin Mills had three hundred and thirty-three votes for State’s 


attorney. 

sini So asal auc saeuuseiimeesualaaas sali had .................. votes for State’s attorney. 

saitniceiiibctieinsads iisdtdiiaacalatie had .................. votes for State’s attorney. 

Joseph Donnersberger had two hundred and sixty-eight votes for re- 
corder of deeds. 

Wiley S. Scribner had four hundred and thirty-five votes for recorder 
of deeds. . 

Salidicdisis se eessesceeeee Mad ...... ........... Votes for recorder of deeds. 

sansa ieadeaicliiaa at tinea had ..... ....... .... Votes for recorder of deeds. 

Noel B. Boy den had two hundred and sixty-four votes for coroner. 

Henry L. Hertz had four hundred and twenty-one votes for coroner. 

PE ITC RR Ae votes for coroner. 

siscititiniadhesaaiceaii acti had .................. Votes for coroner. 

Gustav H. Carlson had two hundred aud fifty-nine votes for county 
surveyor. 

Jacob T. Foster had three hundred and eighty-five votes for county 
surveyor. 

seailaiieaniianaiibiteanailaibiis iajieed SED «us iicsihi‘snlicaniiaihiasiinal votes for county surveyor. 

sens ncingiadainnbienant had .................. votes for county surveyor. 

James Sheehan had two hundred and sixty-six votes for county com- 
missioner from ............ 000. . commissioners’ district. 

W. J. O’Brien had two hundred and _ sixty-seven votes for 
96 county commissioner from .. .......00+e+e0s commissioners’ district. 
F indlay MeDonald had four hundred and seventeen votes for 

county commissioner from ...............++. commissioners’ district. 

Danl. J. Wren had four hundred and seven votes for county commis- 
sioner from . ecevcccesee COMMissiOners’ district. 


aa 


~~ 


= sere erate 


i A - 


~ RNR et Dern e) P OER TRIO PEAR Bing Mo 


MACKIN AND GALLAGHER VS. THE UNITED STATES... 65 


avesded shusccaxtenuleul had .................. votes for county commissioner 
TE: vs cctdacivnisene commissioners’ district. 

bi Velesviives ilawan, had .................. votes for. county commissioner 
from ...... itcesane commissioners’ district. 

sdinensee Weseabd sbpeie had .................. votes for county commissioner 
OU istics tre: commissioners’ district. 

ioninniusea ciuceumine had ............-..... Votes for county commissioner 
SOU. sia vatinn kc commissioners’ district. 


Orlando B. Ficklin had two hundred and eighty-eight votes for Presi- 
dential elector. : 

John W. Doane had two hundred and eighty-eight votes for Presiden- 
tial elector. | ? 

James H. Ward had two hundred and eighty-eight votes for Presiden- 
tial elector. 

James Moran, jr., had two hundred and eighty-eight votes for Presiden- 
tial elector. 

James K. Blish had two hundred and eighty-eight votes for Presiden- 
tial elector. 

Geo. C. Harrington had two hundred and eighty-eight votes for Presi- 
dential elector. 

Wm. Prentiss had two hundred and eighty-eight votes for Presidential 
elector. | 

Hiram P. Shumway had two hundred and eighty-eight votes for Presi- 
dential elector. : 

Eugene B. Buck had two hundred and eighty-eight votes for Presiden- 
tial elector. | 

Francis M. Youngblood had two hundred and eighty-eight votes for 
Presidential elector. 

Wm. G. Ewing had two hundred and eighty-eight votes for Presiden- 
tial elector. 

Jas. T. Healey had two hundred and eighty-eight votes for Presidential 
elector. | 

Harvey D. Colvin had two hundred and eighty-eight votes for Presi- 

dential elector. 
97 John F. Smith had two hundred and eighty-eight votes for 
Presidential elector. 

Michael W. Sherts had two hundred and eighty-eight votes fur Presi- 
dential elector. 

Geo. A. Wilson had two hundred and eighty-eight votes for Presi- 
dential elector. 

Henry Phillips had two hundred and eighty-eight votes for Presiden- 
tial elector. 7 

Wm. T. Kirk had two hundred and eighty-eight votes for Presidential 
elector. : 

Jas. C. Allen had two hundred and eighty-eight votes for Presidential 
elector. 

Geo. Willis Atkins had two hundred and eighty-eight votes for Presi- 
dential elector. 

Wm. K. Murphy had two hundred and eighty-eight votes for Presi- 
dential elector. 
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James R. Cunningham had two hundred and eighty-eight votes for 
Presidential elector. 


Slibepuaiebake ape rere ee RRR ere votes for Presidential elector. 
Err nna ers: ceecer eeccecceccc cell. ...ccceseeeeeese, VOtes for Presidential elector. 
EET Pe aT ee .... had......... eeseeee.. Votes for Presidential elector. 


Andrew Shuman had three hundred and ninety votes for Presidential 
elector. 

Isaac Lessem had three hundred and ninety votes for Presidential 
elector. 

Geo. Bass had three hundred and ninety votes for Presidential elector. 

John C. Tegtmeyer had three hundred and ninety votes for Presi- 
dential elector. 

John M. Smith had three hundred and ninety votes for Presidential 
elector. 

Jas, A. Sexton had three hun ‘red and eighty-nine votes for Presidential 
elector. 

A. J. Hopkins had three hundred and ninety votes for Presidential 
elector. 

Conrad J. Fry had three hundred and ninety votes for Presidential 
elector. | 

W. H. Shepphard had three hundred and ninety votes for Presidential 
elector. 

(eneceres eeasbeeoeniornesel had..................votes for Presidential elector. 

Robert A. Childs had three hundred and ninety votes for Presidential 

elector. 
98 David McWilliams had three hundred and ninety votes for Presi- 
dential elector. 

Rufus W. Mills had three hundred and ninety votes for Presidential 
elector. 

John A. Hawley had three hundred and ninety votes for Presidential 
elector. 

Francis M. Davis had three hundred and ninety votes for Presidential 
elector. ‘ 

J. Otis Humphrey had three hundred and ninety votes for Presidential 
elector. 

Edw. D. Blume. had three hundred and ninety votes for Presidential 
elector. 

Wm. ©. Wilson had three hundred and ninety votes for Presidential 
elector. 

Rufus Cass had three hundred and ninety votes’for Presidential 
elector. 

John H. Duncombe had three hundred and ninety votes for Presidential 
elector. 

Cicero J. Hendley had three hundred and ninety votes for Presidential 
elector. 

Jasper Wartlidge had three hundred and ninety votes for Presidential 
elector. 

Mathew Inscove had three panateal and ninety votes for Presidential 
elector. 

utennneentn wooo. had..................votes for Presidential elector. 

— seeeeseee-.VOtes for Presidential elector. 
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ptivnbicele EIEN EES I had......... scseisbaie votes for Presidential elector. 
scasin cts Ricuiibekaiiade Gti had................. votes for Presidential elector. 
sieibsnied bidindinaiaeuae had...... siciieiiuntl votes for Presidential elector. 
detéede: Civieveteansl had..............-... votes for Presidential elector. 
sass nied: 5 tats uae had.................-votes for. Presidential elector. 
sebneliies eecccsecceess HMA ......0. 00002... VOtes for Presidential elector. 
saitelliaidllinsiei ti aes ial had.................. votes for Presidential elector. 
PORE y: EME Ten rT had.................. votes for Presidential elector. 
oibidea: adieaabeiiti dis apibiiad had.................. votes for Presidential elector. 
ovuchndbeensdbananeundde had.................. votes for Presidential elector. — 
iehbeiiiiiitin adie: saueiees had ................. votes for Presidential elector. 
piniiaiad Lecccccccccecccces MAG. .ccccee eseeeeee. VOtes for Presidential elector. 
Pee Pree MRE NN: had.................. votes for Presidential elector. 
shinies aie ibaa had.................. votes for Presidential elector. 
sitniaed iad ke cea had.................. votes for Presidential elector. 
bieeins levees eosMAd.........220+06-..vVOtes for Presidential elector. 
er elie eee OD. scsi eiecnd bud oe votes for Presidential elector. 
suis bodaaiancaiae Bi cnincecnkimanmians votes for Presidential elector. 
nities: taba: uteabarmea had.................- votes for Presidential elector. 
pidpiidnchsednncamiain had ....... .........votes for Presidential elector. 
sikilicticsitlnkanlaebieiacee Sank had........ .........votes for Presidential elector. 
-einsnianicellibtin wala iiaiaaeaae il had........ .........votes for Presidential elector. 
cedstedaliaabmeiau had.................. votes for Presidential elector. 
cba wakibetadnadnieal BE ci icceaeconuapian votes for Presidential elector. 
vacenneshstaunepiadnbui had.................. votes for Presidential elector. 
iiateies eecccecce eevesellAd..............:...votes for Presidential elector. 
tickiiatehade pena had.................. votes for Presidential elector. 
condagudaiedtebeabinacn had.. ............... votes for Presidential elector. 
‘bbotesttieadinimeeins had..................votes for Presidential elector. 
incintdedidie tbcar heel had........... ......votes for Presidential elector. 
sidicnndiee secceecececeMAd.....seeeeee. .».VOtes for Presidential elector. 
eee: MnO DR sikinncnsesancinns votes for Presidential elector. 
‘divas éiiibe Cece had..................votes for Presidential elector. 
veiak “dusasieieniaamaiaaane had.................. votes for Presidential elector. 
siiinebecidbiaimeaiei posses MAd.................. votes for Presidential elector. 
scemekoaiiaeiaaaamea had .................. votes for Presidential elector. 
siecassoi-babiiaiciaihidd etoile nia! had..................votes for Presidential elector. 
siiihinaie macau had.. ............... votes fox Presidential elector. 
aT SUMS had... ..............votes for Presidential elector. 


For adoption of the proposed amendment to the constitution of the State 
of Illinois, six hundred and eighty-seven votes. 

Against ‘the adoption of the proposed amendment to the constitution of 
the State of Illinois.................. votes. 

For authorizing the county commissioners to issue bonds to the amount 
of five hundred thousand ($500,000) dollars for payment on an indebted- 
ness created before the adoption of the present constitution of the State of 
I}linois, six hundred and eighty-seven votes. 

Against authorizing the county commissioners to issue bonds to the 
amount of five hundred thousand ($500,000) dollars for payment on an 
indebtedness created before the adoption of the present constitution of the 
State of Illinois.................. votes. 
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For an appropriation by the city council of one hundred thousand 
($100,000) dollars from moneys derived from saloon licenses for an in- 
crease of the police force, six hundred and eighty-seven votes. 


100 Against an appropriation by the city council of one hundred 
thousand ($100,000) dollars from moneys derived from saloon li- 
censes for an increase of the police force.. .... , sinned 


Certified by us. 

S. P. SHIELDS, 

S. STRAUSSER, 

P. M. HANSBROUGH, 
Judges of the Election. 


A ttest: 


ee@eeeveeeseeeeaeeeeeeneeeeeveevne 


Clerks of the Electio:. 
INSTRUCTIONS TO JUDGES AND CLERKS, 
Judges and clerks to be sworn. 


Before the opening of the polls the judges and clerks of the election are 
to be sworn by some magistrate. If no such magistrate be present, then 
the judges are empowered to swear each other and the clerks. ‘The person 
administering the oath must make a minute of it in the proper palce, and 
if he be a judge of the election and not a magistaate, he must sign himself 


as such. 
Vacancies in the board of judges. 


If a judge of election be absent or refuse to act.at the time of opening 
the polls, the judge or judges present may appoint some other qualified 
elector to actin his place. If there be no judge of election present, or he 


refuses to act, the legal voters present may fill the places of such judges, . 


by election from their number. 
Opening and closing of the polls. 
Polls open at 8 o’clock a.m. and must close at 7 o’elock p. m. 
Proclamation. 


When opening the polls one of the clerks or judges of election 

101 — shall make proclamation of the same, and at least 30 minutes be- 

fore the closing of the polls proclamation shall be made in like 
manner that the polls will be closed in half an hour. 


No adjournment or recess allowed. 


After the polls are open there can be no adjournment nor recess until 
the votes are counted and the result publicly announced. 


Ballets to be numbered. 


The clerks are to number each voter as he enters his name on the poll- 
list in the order in which he votes, and the same number is to be placed 


on the ballot voted by said voter. 
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Poll-books. 


After canvassing the votes one poll-list of electors must be filed next 
day with the tally-list, etc., of the election with the county clerk. 


Ballots. 


The ballots, after being read and counted, are to be strung on a string 
in the order in which they are read, and then enveloped and sealed up by 
the judges, and returned with the returns to the county clerk. 


Poll-books to be signed and attested. 


At the close of the polls the poll-books are to be signed by the judges 
and attested by the clerks. (Act Feb. 22, 1861, sec. 6.) 


Returns of the election. 


As soon as the returns of the election are made out and signed they 
must be put into the hands of one of the judges, who shall within two 
days return them to the county clerk. 

Notre.—The returns should be put in an envelope and sealed up and 
endorsed to the county clerk as returns from precinct or 
election district. 


102 S. W. FAL.is was then recalled, and identified two hundred and 

thirty of the ballots in evidence, returned from the second precinct 
of the 18th ward as having been printed from the heading engraved by 
him as already testified. 

The tickets were exhibited to the jury. Upon each of them appeared 
the name of Rudolph Brand instead of Henry W. Leman for State sen- 
ator. All the other names upon each of these tickets were those of the 
regular Republican nominees at that election. — 


E. D. KELLEy was recalled as a witness in behalf of the United States, 
and was shown thie tally-sheet put in evidence, whereon were the tallies 
for Brand and Leman for State senator. He testified: That is my name 
written on that tally-sheet ; it is not my signature. Neither was it writ- 
ten by authority. I neversaw that tally-sheet until I was before thegrand 
jury of Cook County. The poll-bookNo. 1, on which the erasures a 
pear, was shown witness, and looking at the certificate he identified his 
signature there as genuine. 

Poll-book No. 2, which was returned among the ballots, was shown 
witness, and he was asked about his signature there, when he called atten- 
tion to the fact that there was no signature there purporting to be his, nor 
that of the other clerk. 

The spaces for the signatures of the clerks were left blank. 


Cross-examined : 


I was indicteed in this court with the other clerks and judges. 
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C. K. Lusu recalled, testified that after he got the ticket from Beers 
he gave it to Melville E. Stone. 


Max FRIEs was sworn as a witness for the United States and testified : 
The 21st of last November was book-keeper for the P. LL. Hanscom Print- 
ing Company ; that day I came there, saw the defendant Mackin 
103 consulting with 8. B. W right ; he called down his brother Will; 
said he had a job he wanted to get out for Mackin, and wanted to 
have it kept secret. Mackin said he would like to have Rudolph Brand’s 
name substituted in place of Leman’s. Jerry 8. Thompson came into the 
office and Wright cut off the head of the Republican ticket and handed 
it to T hompson to get a duplicate. 


CHARLES S. POWERS was sworn as a witness for the United States, and 
testified : 

November and December last i was a reporter for the Chicago Times. 
When the question was under discussion as to the right of the grand jury 
to have produced the poll-books, tally-sheets, and ballots of the second 
precinct of the Eighteenth ward I saw defendant Mackin, either in this 
corridor or in that upstairs. We were talking about it, and Mackin asked 
me if I could not persuade Ryan not to take them in, or something to that 
effect. He may have said: “Tell him you fellows will stand by him.” 

Q. Whom did you understand by “ you fellows” ? 

A. I don’t know, the paper, I suppose, or myself, or anybody elise. 


Cross-examined : 
Q. Did you understand that remark to be made in a joeular manner? 
A. I did not pay enough attention to it to understand anything about 
it. Public opinion at that time was strongly divided on the production 
of the ballots and returns. 


WiLiiAM A.S. GRAHAM was sworn as a witness for the United States, 
and testified : 

Am a reporter for the Chicago Times. The 24th of last November, 
after the matter of the ballots, ete., had been decided by this court, I met 
the defendant Mackin in the corridor; told him the ballots would be pro- 
duced, I guessed; he began to laugh ; said he did not believe any fraud 
had been committed ; if there had, T might bet all the cfgars I wanted 
there wouldn’t be so many pasters found on the tickets as had been 
talked about or supposed. There was a theory that two frauds had been 
committed ; once with pasters and afterwards by the substitution of 

ballots. 
104 Cross-examined : 

There was a theory that Republicans were largely responsible 
for it; General Chetlain told me there was a very bitter feeling among the 
Republic ans to the election; another theory was that General Logan’s 
friends did not want to have Leman elected. 


EpwaRD Hoop was sworn asa witness for the United States, and 
testified : 

Was employed by the Republican central committee as watchman over 
the vault at the county clerk’s office containing the election returns; went 
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on duty on the morning of the 7th of November last ; watched there day- 
times until the evening of the 21st of November at five o’clock ; saw the 
defendants, Gleason and Biehl, daily going in and out of the vault, some- 
times lone and sometimes together; another one of the clerks, Hayes, got 
the returns from the vault for the canvassing board as they were wanted ; 
about three o’clock Friday afternoon, November 21st, Biehl and Gleason 
went into the vault hunting for returns ; Gleason told me they were look- 
ing for the ballots of the second precinct of the Eighteenth ward ; finally 
Biehl held up one of the large envelopes such as ballots are contained in ; 
Gleason went over and looked at it, and Biehl went over to the cast side 
of the vault with it. 


MELVILLE E. SToneE was sworn as a witness for the United States, and 
testified : 

I am editor of the Daily News; C. H. Lush,a reporter on that paper, 
delivered to me this paper (the paper exhibited to witness was the tympan- 
proof ticket, identified by the witness Beers and the witness Lush); I 
authorized Lush to pay $25 for it; witness was shown a package of 230 
tickets, picked out from among those put in evidence as returned from the 
second precinct of the Eighteenth ward by witness Fallis, as printed from 
engraving made by him ; witness (M. E. Stone) was also handed the other 

ballots among said returns, which were testified to be the genuine 
105 Republican tickets ; testified he was an expert practical printer ; 

that the two tickets, or two kinds of tickets, could not have been 
printed from the same form ; there were differences in type used in print- 
ing the titles of officers on the respective tickets ; the words “ for gov- 
ernor,” “for secretary of state,” in the tickets identified by the witness 
Fallis, are in what is known as the antique, or Caledonian order of letter; 
in the ticket identified as the genuine Republican ticket these words are 
printed in what is known as Roman title order of letter ; the difference 
between them is quite marked, though a man not a printer might not dis- 
cover it; the words “18th ward ” on the ticket identified by the witness 
Fallis are printed in a letter more extended than that used in the regular 
Republican ticket ; there is also more space between the engraved head 
and the type on this than there is on the geruine Republican ticket ; this 
is shown by measurement which [ made; the proof identified by Beers and 
Lush ungestionably was printed from the same form as these tickets identi- 
fied by Fallis. 

Court adjourned. 

WEDNESDAY MORNING, February 11, 1885. 


Court reassembled, parties and jury present, and HAmiLton B. Dox was 
sworn as a witness for the United States, and testified : 


The fourth of last November, at the second precinct of the Eighteenth 
ward, I voted the regular Republican ticket. Henry W. Leeman’s name 
was on my ticket for State senator. The district attorney read from the 
poll-book in evidence from among the list of voters, “ Dox, H. B., 257 
Dearborn avenue,” number of his vote, as shown by poll-book, being 161. 
Witness said, “that is my name; my number is 357, instead of 257, Dear- 
born avenue.” Ballot number 161, from among those in evidence from 
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the second precinct of the Eighteenth ward, was shown witness, who said : 

That is not the ticket I voted ; this contains the name of Rudolph Brand, 
which was not on the ticket I voted; there is also torn off this ticket 
the $531,712 appropriation, and for the proposed amendment to the consti- 
tution, which were not torn from my ticket. 


106 Miutron C. LIGHTNER was sworn as a witness for the United 
States, and testified : 


I voted ticket number 180 at the second precinct of the Eighteenth ward, 
at the November election. I looked at it especially to see that the name 
of Henry W. Leman was on it. On poll-book number 1 that is shown 
me I see my name and address correctly, with the number of my vote, 
180. Ticket 180, from ameng those returned from the second precinct of 
the Eighteenth ward, being also one of those identified by Fallis as printed 
from the engraving made by him, was exhibited to witness, who said, that 
is not the ticket I voted. The name of Rudolph Brand is on this ticket 
instead of Henry W. Leman. On the ticket I voted there was also a 
paster which I put on. 


JOHN O’LOUGHLIN was sworn as a witness for the United States, and 
testified : 

Myself, John G. Shields, and the defendants Biehl and Gleason, all 
clerks in the ottice of the county clerk, were the only persons who had the 
combination to the vault in county clerk’s office, where returns were 
kept in November last. 


WititAM I. HoLLAND was sworn as a witness for the United States, . 


and testified : 

That at the last November election he voted at the second precinct in 
question. His vote was number 599. The poll-book in evidence on 
which the erasures appear was shown witness, and he pointed out where 
his name and address and number of his vote were correctly entered therein. 
Ballot number 599, from among those returned from the second precinct 
in question, was exhibited to witness, and he swore it was not the ticket 
he voted. He noticed particularly that the name of Leman was on the 
ticket he voted ; instead that of Brand appeared on the ticket shown him. 


JOHN N. JEWETT was sworn as a witness for the United States, 

107 ~—and testified that at the precinct in question, on the fourth of No- 

vember last, he voted ballot number 193, immediately after his 

own son, Edward R., voted. The poll-book corresponded with the wit- 

ness’ statement. Ballot number 193, from among those identified by the 

witness Fallis, was exhibited to witness, who testified it was not the ballot 
he voted. He voted the straight Republican ticket. 


JAMES H. DOLE was sworn asa witness in behalf of the United States, 
and testified : | 

Henry W. Leman was my son-in-law, and I was especially careful to 
see that his name was on the ticket that [ voted at the precinct in question, 
in November last. My name and address are correctly entered in the 
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poll-book shown me. The number is 401. (Ballot bearing that number 
taken from among those identified by the witness Fallis was shown wit- 
ness, and he testified:) That is not the ballot I cast. This has on it the 
name of Rudolph Brand for State senator, instead of that of Henry W. 
Leman. I saw my ballot put in the box. This is not it. 


CHARLES DOLE was sworn as a witness in behalf of the United States, 
and testified : 


I voted at the precinct in question at the last November election. My 
name and address are correctly entered on the poll-book in evidence shown 
me. My vote is entered there as number “692.” (Ballot number “ 692,” 
being one of those identified by the witness Fallis, was exhibited to wit- 
ness. And he continued:) That is not the ticket I voted. The name of 
Henry W. Leman for State senator was upon the ticket I voted. He is 
my brother-in-law and I was careful to see it was there. On this ticket 
the name of Rudolph Brand appears for State senator. 


AvuGustus H. BuRLEY was sworn as a witness in behalf of the United 
States, and testified: 
I don’t know any other A. H. Burley in the ward. (The poll- 
108 book in evidence, bearing erasures, was shown witness and he con- 
tinued:) The name entered here as that of voter casting ballot 
number “ 246” is my name, but it is not spelled correctly, the last syllable 
being spelled here “ l-e-i-g-h.” I live on Dearborn avenue, number 254; 
the number bere is 245. Ticket number 246 (being one of those identi- 
fied by the witness Fallis) is not the ticket I voted at that election. I 
know I voted for Henry W. Leman for State senator. My ticket was not 
torn, as this one is, and the name of Rudolph Brand for State senator ap- 
pears on this ticket. 


JOHN B. SHIELDS was sworn as a witness in behalf of the United States, 
and testified : 


That he was the vault clerk mentioned by the witness O’Loughlin in 
his testimony. Himself, O’ Loughlin, and defendants Gleason and Biehl 
alone had the combination to the vault. Know that a search for the bal- 
lots of the precinct in question was made by defendants Gleason and Biehl 
and by Mr. O’Hare and Mr. Sweeney. 


WILuiaAM O'HARE was sworn as a witness in behalf of the United 
States, and testified that he assisted Sweeney and the defendants Gleason 
and Biehl in their search for the ballots of the precinct in question. I 
was called out while the search was in progress. Don’t know whether 
they found them. When I went back defendant Gleason or Biehl, I do 
not know which, said: “ You need not make any search ; put those back.” 


E. C. BLumM was sworn as a witness for the United States, and testified: 
I voted at the precinct in question on the fourth of November last. The 
poll-book shown me (being that in evidence, bearing the erasures) cor- 
rectly records my name and residence, and shows that my ballot was num- 


ber 175. The ballot number 175 (selected from among those identified 
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by the witness Fallis) was exhibited to witness. He continued: That 
is not the ballot I voted. I noticed especially, because I was interested 
in him, that the name of Henry W. Leman was on the ballot I voted as 
candidate for State senator; this bears instead the name of Rudolph 


Brand. 


109 Epwarp R. JEWETT was sworn as a witness in behalf of the 

United States and testified that he voted ticket 189 at the precinct 
in question at the last November election. The poll-book shown last pre- 
ceding witness was produced, and it appeared that the same residence and 
number of vote of the witness, as testified by him, were there duly entered. 
Ticket 189 being selected from among those identified by the witness Fallis 
was exhibited to witness. He continued : That is not the ticket I voted. I 
examined particularly, and know the name of Henry W. Leman as candi- 
date for the State senate was on the ticket I voted.. Here the name of 
Rudolph Brand appears. 


Joun B. Krrcuen, who voted at the precinct in question ticket number 
165, and RockWELL KiNG, who at the same precinct and same election 
voted ballot number 211, respectively testified to the same effect as the 
last preceding witness respecting the ballots voted by them, and the ballots 
selected from among those identified by the witness Fallis, and numbered 
respectively “165” and “211.” The witness King also testified that he 
acted as ticket peddler all day at the precinct in question, and was especially 
on the lookout for combinations on the various tickets, but saw no Re- 
publican ticket such as exhibited here bearing the name of Rudolph 
Brand. : : 


CHARLES HARPELL was sworn as a witness in behalf of the United 
States, and testified that in behalf of the Chicago Historicai Society he 
made a special effort to collect from all the polling places in the city 
samples of all the tickets in the field in the last November election. The 
society had representatives at 170 of the polling places in the city. They 
served without pay. I examined all the samples they sent us carefully ; 
there was none among them like the tickets here identified by the witness 
Fallis. (United States here put in evidence a letter written by the de- 
fendant Gleason to the editor of the Chicago Daily News, in which Gleason 
protested his own innocence, but said that either himself or Biehl must 
have been in complicity with the fraud charged in this case.) 


110 CHARLES D. WRIGHT was sworn as a witness in behalf of the 

United States, and testified: In November last I was a reporter on 
the Chicago Tribune. I saw the defendants Mackin and Gallagher dur- 
ing the time the election frauds in the second precinct of the Eighteenth 
ward were under investigation by the United States grand jury, together, 
here, quite often in the corridor. 

Saw the defendant Mackin here on the 21st of last November, when 
County Clerk Ryan went before the grand jury. When Ryan came out, 
Mackin spoke to him. At that time I heard Mackin say that Ryan did 
not propose to expose the ballot-box to the eighteen pensioners. 

He said the ballots must be kept under lock and key for a certain length 
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of time, and therefor would not be exposed. I have seen defendants, Gal- 
lagher and Mackin, on the street, walking, once or twice on the street to- 
gether. When Ryan appeared before the grand jury there were probably 
twenty-five or thirty men in the corridor here. Everybody was discuss- 
ing whether the jury had jurisdiction of the offense. I saw other persons 
than Mackin speak to Ryan after he came out of the jury room; heard 
from other persons that Ryan would not produce the ballots before the 
United States grand jury. It was common talk around here. 


BuRKE WATERLOO was sworn as a witness for the United States, and 
testified: I was a reporter for the Chicago Tribune during November and 
December last. | 

One night at the Palmer House, several days after Ryan was subpeenaed 
to prodice the ballots before the United States grand jury, Mackin said to 
me that if they would examine the boxes of the other precincts of the Sixth 
senatorial district, Brand’s majority would be about fifteeu hundred. He 
said it was ridiculous to suppose that those tickets with Brand’s name on 
them were turned loose only in the second precinct of the Eighteenth 
ward, and that he would bet a thousand to five hundred dollars he could 
find an engraver who would engrave the scroll word for the heading inside 

of two hours. 


111 Cross-examined : 
This was just a jocular conversation. It was a discussion such 
as everybody around the hotels at that time was engaged in. 


LE GRAND ODELL was sworn as a witness on behalf of the United 
States, and testified as follows: 


I know the defendant Gallagher; acted with him as an inspector of elec- 
tion in October, 1883 ; defendant Gallagher then wrote a part of the names 
and addresses in the registry book in my presence ; I saw him write them and 
know his handwriting ; I noticed his handwriting that day ; I have looked 
at his writing in -hat registry vook many times since; I know his hand- 
writing. The tally-list in evidence, cn which appeared the vote for State 
senator, was shown the witness. Witness produced the registry book, 
about which he testified. | | 

(Counsel for defendant Gallagher objected to the introduction of the 
registry book, or to any comparison of it, with the tally-list. The court 
ruled that the witness might look at the writing in the registry book which 
he saw Gallagher write in order to refresh his recollection, but that he 
could not compare the registry book with the tally-list in question... After 
looking at the registry book he might say from his own knowledge of the 
defendant’s handwriting whether the tally-list was in the defendant’s, Gal- 
_lagher’s, handwriting. To which ruling the defendant Gallagher, by his 
counsel, excepted.) | 

The witness answered: I shovld think the handwriting was the same. 


By Gen. HAWLEY, for the United States : 
Q. Now, your honor, I ask the same question after he has answered ; 
I ask him to look at the registry list, which he has before him, for the 
— of fortifying his opinion ? 
(To wkich question defendant Gallagher, by his counsel, objected, which 
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objection was overruled ; to which ruling of the court the defendant Galla- 
gher then and there by his counsel excepted.) 
After witness had looked at the names and writing in the regis- 
112 try list, which he testified he saw defendant Gallagher write, he 
was shown the certificates attached to poll-book No 2, in evidence, 
and asked to state by whom, in his opinion, the same was w ritten. 
A. I think the handwriting i is the same as written in the registry book. 
Q. Whose handwriting do you think it is? 
A. I should think it is the defendant Gallagher’s. I think the figures 
on the tally-list in evidence shown me are in his handwriting. 


Cross-examined : 

I am fifty-three years old. Have worn glasses two years. Have some 
impairments of a eyesight—not very much. Gallagher wrote in the 
registry book in October, 1883. First looked over that book ; picked out 
Gallagher’s writing when I heard of his arrest. I knew I had some of 
his w ritings, and begantohuntitup. I think I told District Attorney Tut- 
hill of this as soon as I did any one. I saw A. M. Day, of the citizens’ 
committee, about the same time. I met J. B. Keeler on the street—on 
Fifth avenue; told him about it ; he took me and introduced me to A. M. 
Day. I told Day I had the re istry. I had seen reports in the newspa- 
pers that a large reward w: as offered by the citizens’ committee for evidence 
which would lead to the conviction of persons charged with this frand. I 
delivered the book to District Attorney Tuthill and Marshal Jones after 
I had seen Mr. Day. Don’t know whether it was the same day or the 
next. When I brought the book I pointed out to them certain names 
which I had seen Gallagher write. I have looked’ it over several times 
since, : 

Q. If you had never been allowed to see that registry book from the 
time you left that place where it was made until you came here to testify, 
would you have said under oath that you could tell the handwriting of 
the defendant Gallagher? 

A. No, sir; [ eouldn’t do that, because I never saw him write before. 


Re-examination 
Gallagher wrote twenty names in the registry book. He signed his 
name to it. I wrote four-fifths of it; there were 600 names. 


113 Recross: 


I observe you looking at some memorandum; are you looking at 

it to aid your memory ? 

A. I had the names of each of these—— 

Q. Have you not a digest or index of that matter prepared ? 

A. No, sir; you can see it is the figures (counting it up). 

Witness handed the paper to counsel. 

Q. When did you make this memorandum ? 

A. Yesterday ; I went over the book to count the number of names 
written by each man. 

Q. And you have been testifying about it here when you testify as to 
the number ? 

A. Well, yes; I had not anything to do, and I went into Mr. Tuthill’s 
office yesterday and counted them up. 
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RupoLPeH BRAND was sworn as a witness for the United States, and 
testified that he had been a candidate for the State senate in the Sixth sen- 
atorial district at the election held in November last; and that he had no 
knowledge of the use of and had not authorized the use of any such ticket 

~s those identified by the witness Fallis, and in evidence, and had not ot paid 
or been asked to pay for printing them. 


CHARLES H. Goop was sworn as a witness in behalf of the United 
States, and testified: I am deputy clerk in the court of oyer and terminer 
and the court of sessions at Philadelphia, Pa. Knew the defendant Gal- 
lagher intimately, at Philadelphia, for about ten years. Think I know 
his handwriting. I have seen him write I suppose about fifty times. 
(Tally sheet in evidence was shown witness, and continuing, he said :) He 
thought it was in Gallagher’s handwriting. I think the figures, also, 
are his.. Witness was shown the certificate attached to poll-book No. 2, 
and said that in his opinion that also was in the handwriting of Gallagher. 
Witness had some writing of Gallagher’s in his possession, and was asked 
what it was. 

(Question was objected to.) 

114 Court. The rule is simply this: that a witness, if he has any 

handwriting in his possession which he knows to be the handwrit- 
ing of the defendant, may examine that for the purpose of verifying the 
impressions or conclusions to which he came upon his examination. The 
paper to which he refers does not become evidence. Itis not here for the 
purpose of being compared. He is permitted to examine it, simply to 
verify his own conclusion , to refresh his recollection, so to speak. 

Q..You may now take the paper which you have in your possession 
which you know to be in his handwriting, if you have such paper or 
papers, and verify or fortify your opinion on the matter of his hand- 
writin 

( This question was objected to by defendant Gallagher, which objection 
the court overruled, to which ruling of the court defendant Gallagher 
excepted.) 

Q. (By the Court.) Examine it and see if your opinion is confirmed 
or otherwise? 

A. The witness produced the paper referred to, and looked at it. He 
then looked at the tally-list and poll-book No. 2. 

Q. What is the result of your examination ? 

A. They compare favorably with the writing of Gallagher taat Galla- 
gher himself wrote in Philadelphia. 

Q. Are you, then, still of the opinion that the papers I handed you are 
in his handwriting? 3 

A. I am, sir. 


Cross-examined : 


I last saw Gallagher write in 1881. I was subpcenaed at Philadelphia. 
I was spoken to about being a witness in this case about two or three 
weeks before I was subpoenaed, by Isaac P. White, custodian of the 
records of the court of Philadelphia. I was shown a poll-book, I be- 
lieve, or something supposed to be a poll-book, before I came on the wit- 
ness ‘stand. It might have been an hour or two, or three, ago. An 
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elderly man there turned over the book and asked me if I could pick out 
any writings that I supposed was Gallagher's ; don’t know that that was 
Odell, the witness that has just left the “stand. I pointed out to him the 
parts of that w riting which I recognized. I might have been introduced 
to him by the name of Odell. I do not remember. 


115 ALFRED S. YOUNG was sworn as a witness in behalf of the 
United States, and testified : 


I am a broker at Philadelphia. Note broker. I know the defendant 
Gallagher ; know his handwriting. Have seen him write three or four 
times, and he has left notes at my office to make appointments with me, 
which appointments he kept. Witness was shown the tally-list in evi- 
dence and the certificate attached to poll-book No. 2, and in answer to 
question, said that he should think both were in the handwriting of the 
defendant Gallagher. Witne-- was permitted to examine a paper in his 
own possession which he testified was written by Gallagher, in order to 
verify his opinion, as was done by the last preceding witness, under the 
same rule, and subject to the same limitations and exceptions in behalf of 
the defendant Gallaghe I, é and answering, said: The result of my examina- 
tion is to confirm my opinion that that they are in the same writing, and — 
that is the writing of the defendant Gallagher 


ALBERT M. H1irsu was sworn asa witness on behalf of the United 
States, and testified : 


Am assistant civil engineer in the department of publie works at Chi- 
cago. 

Know the defendant Gallagher ; he was employed under my direction 
from November, 1883, to May, 1884; have seen him write; have a speci- 
men of his writing with me, and am ordinarily familiar with his hand- 
writing. 

(Witness was shown the tally-sheet in evidence and. asked as to his 
opinion as to who wrote that.) 

A. Some of the writing looked like Gallagher’s. The whole of it I 
would not be inclined to declare such, in my opinion. Of some of the 
names I would be inclined to Say positively they are his writing. The 

figures look like Gallagher’s | 
116 “OW itness was shown the certificate attached to the poll- book 
No. 2, in evidence, and asked his opinion as to whose handwriting 
that was in.) 

A. It looked very much like Gallagher’s, particularly the “e’s” and 
the “s’s,” and certain other parts of the alphabet. They are so very much 
like his that I would assume at the first glance that it was his. I would 
assume that at a second glance, too. | 

Q. Now, take a glance at the specimen of his handwriting you have in 
your pocket. Look particularly at the figures, and when you have done 
that, please look at the figures on the tally-sheet first shown you. 

(This question was asked under the ruling of the court, as the similar 
question asked the witness Odell, and subject to the same restrictions and 
the like exception by the defendant Gallagher.) 

A. They look very much alike 


7. 


PTS age Ge Rae OR a 
‘ss BES Piz tir Ties baie 
; eS >. 


or > Se we adi ie Aaland » ope. 3 be, cee —_ ce Pee 7 i ttl bas == 9 Se ee 
: ‘ , A 


ee 


MACKIN AND GALLAGHER VS. THE UNITED STATES. 19 


_ Sr. CLarrn SUNDERLAND was sworn as a wituess on behalf of. the Onited 
States, and testified as to the examination of the ballots in evidence before 
the grand jury, to the effect that the same were handled with great care 
and were replaced upon the string and in the box, in the same order in 


which they were found when produced. 
Court adjourned. 
THURSDAY, February 12, 1885. 


Court convened, pursuant to adjournment, jury and parties being pres- 
ent. 


JAMES SULLIVAN was sworn as a witness on behalf of the United States, 
and testified : | 
Am a reporter of the Chicago Tribune. Svon after the ballots were 
opened by the United States grand jury in this case I had a conversation 
with the defendant Gleason; he said he received the ballots in question 
Tuesday after the election ; he, Gleason, put them into the vault; subse- 
quently he told me the ballots were kept in a locked box in the 
117 ~—vault, of which he and Ryan had the keys; afterwards told me 
that although Ryan had a key it was deposited in a safe, to which 
he, Gleason, alone had access. He took me again into the vault, showed 
me the box, and said that under no possible circumstances could those bal- 
lots have been taken out without his knowing it; he wished he was as 
sure of a million dollars as he was of that, for he had the key all the 
time. This was before he testified before the grand jury ; when he came 
out of the grand-jury room I was in this building, followed him down 
stairs, and said: “TI understand you told the grand jury those ballots were 
never in the locked box.” He hesitated, but finally said it was an in- 


famous lie; afterwards, he admitted that before the grand jury he testi-. 


fied those ballots were in the nailed box. I said: “ Was the cover nailed 
down?” He said: “ Well, he didn’t know.” Sweeney, who stood by, 
said it could not have been nailed down; that it had been pried open in 
order that the returns might be carried before the canvassing-board. 
Gleason said Biehl took the ballots from that box and put them in the tin 
box, number “ 244.” He made the change because Ryan told him to be 
careful with the returns. Ryan himself didn’t tell him that. He told it 
through Hayes, who brought the returns from the canvassing-board 
rooms. After some question he told me that he didn’t tell Ryan of the 
change. Subsequently, in the same conversation, he withdrew that state- 
ment:and said he did not tell Ryan. He withdrew that statement when 
I brought the three together—Ryan, Gleason, and myself. Saw defend- 
ants Mackin and Gallagher together before the building here the day 
Mackin went before the grand jury. Saw them in conversation together. 
Saw them afterwards, I think, but am not sure of that, talking before the 
grand-jury room. I saw them together at various times and _ places, but 
not in conversation. By together, I mean both in the same place. When 
Gallagher was examined before Justice Lyon I saw Mackin there. He 
did not say anything to the justice. I saw him consult the attorney of 
Gallagher. 


Cross-examined : 


The proceedings attracted a good deal of attention, and there was quite 
a crowd there. 
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118 THOMAS P. ToLMAN was sworn as a witness in behalf of the 
United States, and testified : 


I am cashier of the Traders’ Bank of this city. Have been in the 
business for some thirty odd years ; commenced as an errand boy. ‘Twelve 
or fifteen years ago I was paying teller. It was my business to pass on 
handwriting and examine it. Witness was handed the tally-sheet in evi- 
dence, showing the vote for State officers, etc., and also the poll-book No. 
2 in evidence. He was asked to compare them, the comparison being 
made with that part of the poll-book referred to in the testimony as the 
certificate, being the certificate appended by the clerks and judges showing 
the number of votes received by each candidate, and asked if the same 
were in the same handwriting. 

A. I don’t think they are. I have no hesitation in saying that the 
name of John P. Altge Id as it : appears on the poll-book and tally-sheet i is 
in the same handwriting. I don’t think—my impression and belief would 
be—that the name of Richard J. Ogelsby is in the same handwriting—I 
don’t think, at the same time it might possibly be. I don’t think my 
opinion amounts to much any way, and then my eyes are against me. 


DAavip VERNAN was sworn as a witness in behalf of the United 
States, and testified : 

Am assistant cashier of the Commervial National Bank. I have been 
in the banking business for seventeen years. 

The tally-sheet in evidence now shown me and the certificate to the 
poll-book No. 2 shown me I should say are in the same handwriting. In 
my judgment the figures are in the same handwriting on each. 


Henry R. TOLLMAN was sworn as a witness in behalf of the United 
States, and testified : 
Am a reporter for the Tribune. Have had experience in the National 
Bank as a book-keeper and as a microscopist in the examination of hand- 
writing. Have made it a study. In my opinion, the tally-sheet in 
119 evidence shown me and the certificate on the poll-book No. 2 are 
in the same handwriting. In my opinion, the figures on the back 
of the ballots shown, being a number of those identified by witness 
“allis, are in the same handwriting. The only one about which I have 
any doubt is the ticket numqered 173. I have no doubt about the others. 


MaALcoMB JAMIESON was sworn on behalf of the United States, and 
testified : 

Have been receiving teller of the First National Bank and paying 
teller for eleven years altogether. It is part of my business to examine 
handwriting. In my opinion, the tally-sheet in evidence now shown me 
and the poll-book on which the erasures do not appear, designated as poll- 
book No. 2, so far as relates to the certificate on that poll-book, are in the 
same handwriting; my opinion is that they were written by the same 
party. Have no doubt about it. The numbers on the ballots which are 
shown to me (being ballots which were identified by the witness Fallis), 
in my opinion, also were written by the same hand. I never saw any of 
these documents until now. 
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DaNIEL SCULLY was sworn as a witness in behalf of the United States, 
and testified : 


I am one of the justices of the peace of Cook County, I]linois, and as 
such was called upon to act as a member of the canvassing board, the 
canvass of last election. 

When we opened the returns of the second district of the Eighteenth 
ward we noticed the erasure in the certificate. The poll-book shown me 
is that about which I speak. I see here now the erasure after the name 
of Henry W. Leman, on the opposite margin, where the number of votes is 
carried out, withthe word ‘“‘two” written over it, the word “two” being fol- 
lowed by “two hundred ardtwenty.” see, also, the erasure opposite the 
name of Rudolph Brand; over the erasure is written the word “ four,” 
followed by the words “one hundred and seventy,” making the sentence 
“four hundred and seventy.” These numbers, and those opposite the 

name of Leman, are in the certificate signed by the clerks and 
120 judges, showing the number of votes received by Brand and Leman, 

respectively, as cand'dates for the State senate in the Sixth senato- 
rial district. Justice Kersten and I then examined the tally-sheet ; it 
was the same in evidence now shown me. We found it corresponded 
with the poll-book. 

tepresentatives of both political parties were present, and made argu- 
ments on thequestion of our going behind the returns and hearing evidence. 
This was Thursday afternoon, to which we had centinucd the matter after 
discovering the erasures. - During the argument the judges came into the 
room. IT only knew Mr. Hansborough, but I understood they were there. 
Dr. Strausser, I learned that was his name, was in front of us, and spent 
some twenty minutes in examination of this tatly-sheet. We decided at 
two o'clock on Saturday the 22d that we could not go behind the returns. 
County Clerk Ryan then announced that it was desired that any of the 


judges who had any explanation to make should come forward and make 


it. They made no explanation. At that time there was but one poll- 
book in the returns. That was this poll-book No. 1, on which the erasures 
appear. This other poll-book (designated as No. 2) I don’t think I ever 
saw. 


GEORGE KERSTENS was sworn as a witness for the United States, and 
testified : 

That he was a member of the county canvassing board. His statement 
in all material particulars corroborated that of the preceding witness, Scully. 

He testified further that, upon the face of the returns, taking that from 
the second precinct of the Eighteenth ward, on which the erasures appeared 
as the return, Rudolph Brand was elected State senator by a majority of 
ten votes over Leman. 


EpwarRp H. EmMERry was sworn as a witness in behalf of the United 
States, and testified : 


In November and December last was a reporter for the Chicago News ; 
as such I was about this building every day while the grand jury 

121 was investigating the Eighteenth ward election frauds. I saw 
the defendants Gallagher “and Mackin together in this building 
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several times. I saw them together at the investigation and examination 

before Commissioner Hoyne. That was the examination of Gallagher 1 
alone. I saw Mackin at Justice Lyon’s office. He came in ten or fifteen 
minutes after Gallagher did. The proceedings were against Gallagher. 
At the time of the investigation before the United States grand jury I 
know that various gentlemen were around here trying to find out what was 
going on. Have seen Mackin and various other people at different times ; 
so also Gallagher. | 


G. Prercey ENGLISH was sworn as a witness for the United States, and 
testified : 


I am a reporter for the Tribune. I was present in Judge Shepard’s 
court three, four, or five times when the habeas corpus for Gallagher is- 
sued upon the requisition for him from) Pennsylvania was called up. 
Think I saw Mackin there ev ry time. There were a good many people 
in the ecourt-room each time. 


N. A. Coon was reealled as a witness for the United States, and testi- 
fied: 


The United States grand jury went to the county clerk’s office to exam- 
ine the vault there. Defendant Gleason was there. He then said the 
ballots of the second precinct were kept in the box locked with the Yale 
lock. Afterwards he produced the keys before the grand jury. After a 
good deal of questioning he finally admitted that the ballots had never 
be’n in that box. They had been kept in the nailed box. The defendant 
Joseph C, Mackin was before the United States jury. 

(Q). Was he asked to give an account. as to what he did with the ballots 
delivered to him by the Wrights ? 

(Objected to by the defendants.) 

District Attorney TurnHiLtnL to the court: “I do not propose to offer 

proof as to any testimony that Mackin gave before the grand jury 
122 but simply to prove that he refused to give any testimony, and the 
ground he gave for his refusal.” 

(Dete nd: ants objected. ) 

The court ruled that the testimony might be admitted for the time, but 
stated to the jury that it might be excluded if he should conelude it was 
inadmissible, and that the jury should hear it with the understanding that 
it might be ruled out. | 

Witness then proceeded to answer: Mackin was asked to give an ac- 
count as to what he did with the ballots delivered to him by the W rights. 
He refused to answer, for the reason that he might, or would—don’t know 
which word he used—might criminate himself, 

(To the admission of which answer defendants excepted.) 


. Cross-examined : 
Mackin had been sworn as a witness before any questions were asked 
him. 
Court here took a recess and reassembled at two o’clock p. m. 


CHESTER M. DAWES was recalled as a witness for the United States, 
and under the same ruling and subject to a like exception as in case of 
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preceding witness, testified, and the testimony was allowed, ee to be 
excluded in case the court should, after consideration, deem it inadmissible. 


I was in the grand-jury room when defendant Mackin appeared there. 
Heard him asked “whether or not he ordered tickets which have been put 
in evidence in this case from the Wrights.” First he asked whether he 
was compelled to answer. He was informed that he was. He then said 
he declined to answer, on the ground that his answer might tend to crim- 
inate himself. He was sworn as a witness before the grand jury before 
these questions were asked him. The testimony of the Wrights had be- 
fore that time bee: heard by the grand jury. | 


123 Gr. A. MARINER was then called as a witness for the United 
States, and, being sworn, testified : 


During the past twenty-five years I have had considerable experience 
in the examination of handwriting by means of the microscope and other- 
wise. Consider myself qualified as an expert upon that subject. Have 
a number of times testified as to handwriting. Witness examined the 
tallv-sheet in evidence (being the same which the witness Kelley testified 
as not being signed by him, and that his name appearing thereon was not 
written by ‘him nor with his authority) and compared it with the poll- 
book No, 2, being that found in the envelope with the ballots, and on 
which no signatures of those purporting to be clerks of election were ap- 
pended. He was asked to state whether the ‘vy were in the same or in dif- 
ferent handwriting. Witness spent some time in the examination. 

QQ. State what is the result of your examination. 

A. I don’t see sufficient difference. 

Q. [s it your opinion they are in the same handwriting ? 

A. I would not be prepared to say they are in different hand writing. 
I see differences, but I would not wish to or feel justified sufficiently to state 
that they are in different hand writings. 

Q. State whether it is your opinion or not that it is in the same hand- 
writing. 

A. I think they are. 

Witness was handed poll-book No. 1, and his attention called to that 
part of the same where are written opposite the names of Henry W. Le- 
man and Rudolph Brand the number of votes received by them respect- 
ively for State senator. _ 

Q. State whether you notice an erasure there? 

A. I find that the word “two” here used to state the number of votes 
passed for Leman occupies a space previously occupied by another word. 
The previous word commenced witha capital “IF.” The erasure of the cross 
mark of the “ F” and of the smal] letter of the previous word are distinctly 
visible with a moderate magnifying power. The spreading or blotting of 

ink where the letters “ wo,” oe what is now a capital ae fg 
124. in making the word “two,” is distinctly visible. Can’t tell what 

the erased word beginning vith a capital “F” was. It must have 
been either four or five. There is not space to have written fifteen or 
fourteen. The manner of the erasure and what remains shows it could 
not have been forty or fifty, for these are the only numerals commencing 
with the letter “F'” that could have been in that space. And the word 
“hundred ” following shows that the space must have been filled by a 
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numeral qualifying “hundred.” The word “four” opposite the name ot 
“ Rudolph Brand” has been made with the alteration of a previous word. 
With a glass of moderate power that can be readily seen. 


Which was all the testimony offered by the United States. 


The district attorney announced to the court that the case on behalf of 
the United States was closed. 


Thereupon the defendants Mackin and Gallagher severally moved the 
court to instruct the jury to return a verdict of “ not guilty ” as to each 
of said defendants, upon the ground that there was no testimony in the 
case tending to show that either of said defendants were guilty of any 
offense whatsoever against the laws of the United States ; also upon the 
ground that there was no testimony in this cause tending to show that 
either of said defendants was gnilty of any offense, properly pleaded, set 
forth and charged in the information against them In this cause, or in any 
count thereof, whereof this court hath jurisdiction. 

At the same time defendants Mackin and Gallagher severally moved 
the court to order that all the testimony given in this cause be stricken 
out, and that the jury be instructed that the case now stands as though no 
testimony had been given in this cause, upon the ground that no testi- 
mony had been introduced tending to establish that either of said defend- 
ants was guilty of any offense of which this honorable court had jurisdic- 
tion. 

Second. On the ground that no testimony had been introduced in this 
‘ause tending to show that either of said defendants had committed any 
erime, misdemeanor, or offense whatsoever, against the laws of the United 


States. 
125 Third. That there was no testimony in this cause tending to es- 
tablish against either of said defendants any of the offenses where- 
with they are charged in the information in this cause. 


kourth. Beeause no testimony whatsoever had been introduced in this 
cause tending, upon the issues joined, to maintain the ease of the United 
States against either of said defendants, upon the information herein, nor 
upon any count thereof, sufficient in law. 

Atter hearing argument of counsel upon said motion, the court ad- 
journed, 


Fripay, February 13, 1885. 

Court met pursuant to adjournment, parties and jurors being present, 
and thie trial of this cause was resumed. 

Court overruled both motions made on the day preceding, by the de- 
fendants Mackin and Gallagher, respectively, that the jury be instructed 
to return a verdict of “ not guilty,” and to strike out the testimony in 
this cause. 


SATURDAY, February 14, 1885. 
Court opened at ten o’clock a. m. and the trial of this cause was re- 
sumed, | 
The entire day was occupied in hearing testimony in behalf of the de- 
fendants. 
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Monpay, February 16, 1885. 


At 20’clock p. m., court reassembled, parties and jurors being present, 
and the trial of this cause was resumed. 

When the court said: Some days ago, when the witnesses, Mr. Cool 
and Mr. Dawes, were on the stand, they were asked what Mr. Mackin 
said when he was before the grand jury, and the testimony was condition- 
ally admitted subject to be ruled out ; on examination and reflection, I am 
satistied that the testimony should be excluded. The witness ought not 
to be required to state whet w as said by him as a witness before the grand 
jury. 

Mr. TurNER (of counsel). The testimony went in and the jury heard 

it. 
126 The Court. It is stricken out now, and I will give the jury my 
reasons, in the charge, why it should be stricken out. The jury 
will understand that the testimony is excluded, and they are not to con- 
sider it in the case. 

At a later day in the course of the trial the defendant Mackin was called 
as a witness in his own behalf, and on cross-examination was asked if, 
when before the grand jury, he did not refuse to testify as to what he did 
with the ballots printed for him by the Wrights because he did not want 
to criminate himself. Defendants’ counsel objected to this question and 
the court sustained the objection, and read sec. 860, Rev. Stats. of US 

‘and stated to counsel in the hearing of the jury” that what Mackin had 
testinied or refused to testify to be fore the grand jury could net be given 
in evidence against nim on this trial. 


TuESDAY, February 17, 1885. 

Court opened at ten o’clock a. m., pursuant to adjournment, and the 
day vas occupied in hearing testimony for the defendants, and in re- 
buttal. 

Thereupon the testimony on both sides was closed, and the arguments 
of counsel having been heard on Saturday, February 21, 1885, the defend- 
ant Gallagher and the defendant Mackin each ‘severally for himself 
prayed the court to instruct the j jury as follows : 

Thereupon the defendants Gallagher and Mackin prayed the Court as 
follows: 

6. Even, if upon all the evidence in the case, you should be satisfied the 
defendants, or some two or more of them, did conspire together for the 
purpose of altering, mutilating, forging, and making away with election 
returns as charged, in order only to affect the election of senator in the 
Legislature of Ilinois, and that this was the sole object of said conspiracy, 
then your verdict must be not guilty as to all the defendants. 

7. This being a case depending largely upon circumstantial evidence, 
the court instructs you that the evidence must be such as to establish be- 
yond all reasonable doubt, criminatory circumstances, inconsistent with 

any other reasonable theory than that the defendants, or some two 
127 ~—of_ them, are guilty of the precise crime charged. If there is any 
reasonable: theory consistent with the facts proved, and also con- 
sistent with the innocence of the defendants, or any of them, then vour 
verdict as to him or them must be not guilty. In other words, the faets 
proved must not only all be consistent with and point to the guilt of party 
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charged, but those facts must be inconsistent with his innocence, otherwise 
a4 verdict as to him must be not guilty. 

The law clothes every defendant with the presumption of innocence 
wate h attends and protects him until it is overcome by testimony which 
proves his guilt beyond a reasonable doubt, which means that the evidence 
of his euilt, as charged, must be clear, positive and abiding, fully satisfy- 
ing the minds and consciences of the jury. It is not sufficient, in a crim- 
inal case, to justify a verdict of guilty, that there may be strong suspic- 
ions, or even strong probabilities of ouilt, nor as in civil cases, a pre- 
ponder: ance of evidence in favor of the truth of the ch: arge against de- 
fendant or defendants. What the law requires 1s proof by legal and 
credible evidence, of such a ni — that when it is all considered by the 
jury, giving to it its natural effect, they feel, after having weighed and 
considered it all, a clear, saieiidien and entirely satisfactory conviction 
of the guilt of the ace used. If as to any or all of the defendants there 
is less proof than this, then it is your duty to acquit him or them, as the 
case mav be. 

Bach and every of which instructions so prayed by the defendants Gal- 
lagher and Mackin the court refused to give, to which refusal of the court 
to charge as praved the defendants Gallagher and Mackin then and there 
severally excepted. 

Which instructions, and each and every one of them, the court refused 
to give, save so far as they may be substantially embodied in. the charge, . 
to which ruling of the court defendant Gallagher and defendant Mackin 
severally exce pted. 


Thereupon the court proceeded to charge the jury as follows : 


12s Judge Blodqett’s charge. 


GENTLEMEN OF THE JURY: This trial is upon an information filed by 
the district attorney as the prosecuting officer of this court, charging the 
defendants with having conspired together to commit an offense against 
the United States. Comment was made during the trial upon the fact 
that the defendants were not presented through the medium of an indict- 
ment by the grand jury. It is not necessary that they should be so. The 
law authorizes, in this class of offenses, the district attorney to file an in- 
formation, and the defendants are as correctly put upon trial upon the 
charges in that information as though they were on trial on an Indictment 
presented through the medium of the grand jury. 

Comment was also made of affidavits attached to the information, that 
they were only upon information and belief. The only function or force 
of that affidavit was to guide the mind of the court upon the question of 
whether the case was sufliciently grave to authorize the order and issue of 
a bench warrant, and direct the amount of bail which should be indorsed 
upon that warrant to be given by the defendants ; so that the question 
whether this case was properly brought before you is not a matter for your 
consideration at all. It is a matter of law, solely for the court. 

The information contains seven counts, varying somewhat in the state- 
ment of the offense, but the body and gist of the offense as charged 1 1s 
briefly this: That onthe 4th of November last an election was held in the 
Fourth Congressional district of this State for Representative to Congress, 
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and for Presidential electors, State officers, and some county officers ; that 
the second voting precinct of the Eighteenth ward of the city of Chicago i is 
situated in said Congressional district, and that polls were duly opened in 
said precinct at which votes were duly cast for Representative to Congress, 
together with the other officers to be voted for at said election ; that after 
said election was closed the judges and clerks thereof duly counted the 
votes and ascertained and declared,the result, and made the proper certifi- 

cates of such result as to all the candidates voted for at such election 
129 in said precinct, and inclosed the ballots cast at such election in an 

envelope, which was properly sealed ; and also enclosed in another 
envelope, which was properly sealed, the tally-sheets and one poll-book, 
with a certificate of the number of votes cast for each candidate in said 
precinct at said election, and the envelopes containing the poll-book and 
tally-sheets and ballots were duly delivered on the 5th of November, by 
one of the judges of the election in said precinct, to the county clerk of the 
county of Cook, and that it was the duty of the county clerk and of de- 
fendants Gleason and Biehl, who are deputy county clerks, to safely and 
securely keep said poll-books, tally-sheets and ballots, but that defendants 
Mackin, Gallagher, Gleason, and Biehl conspired together to alter and 
change, and did alter and change, the certificate as to the result of said 
election, so that the same should show that Rudolph Brand had _ received 
474 votes for senator of the Sixth senatorial district of Illinois, and Henry 
W. Leman had received 220 votes for such senator, when in truth and in 
fact said Brand had only received 274 votes for such senator, and Leman 
had received 420 votes for such senator ; and that they also conspired to 
remove, and did remove, from the envelope containing the ballots cast at 
said election in said second precinct 230 of said ballots, and did substitute 
230 other spurious tickets or ballots in their place, which purported to be 
regular Republican tickets, except that they contained the name of Rudolph 
Brand as candidate for State senator in place of Leman. 

A conspiracy is defined to be a confederation of two or more persons to 
commit an indictable offense. (2 Wharton, Criminal Law, section 1337.) 
Section 5440 of the Revised Statutes of the United States, under which 
this information was filed, provides as follows : 

If two or more persons conspire either to commit any offense against 
the United States, or to defraud the United States in any manner, or for 
‘any purpose, and one or more of such parties do any act to effect the ob- 
ject of the conspiracy, all the parties to such conspiracy shall be liable to 
a penalty, ete. 

You. see, then, that in order to make a conspiracy under this act two 
or more persons must conspire together to commit an offense against the 

United States, or to defraud the United States. Either of them 
130 makes an indictable conspiracy, and if one of them doves any act to 

effect the object of the conspiracy, then the conspiracy is complete 
as a crime, and the punishment must follow. 

By section 5512, United States Revised Statutes, it is made an offense 
against the United States for any person who has any duty to perform in 
relation to an election of Representative to Congress, or in ascertaining 
the result thereof, or in giving any certificate or document in relation 
thereto, to knowingly violate any such duty, or do any act unauthorized 
by law relating to or affecting such election or the result thereof, and for 


88 MACKIN AND GALLAGHER VS. THE UNITED STATES. 


any person to aid, counsel, procure, or advise any such violation of duty. 
Section 5511, Revised Statutes United States, makes it an offense against 
the United States for any person to knowingly interfere with an officer of 
election at which a Representative to Congress is elected, or by any un- 
lawful means induce any officer of such election whose duty it Is to ascer- 
tain, announce, or declare the result of such election or make anv certifi- 
cate, document, or evidence in relation thereto, to violate or refuse to com- 
ply with his duty or any law regulating the same, while section 5403 
makes it an offense for any person to wilfully destroy any paper, docu- 
ment, or record deposited in any public office. 

The statutes of []linois impose upon the county clerk and upon his depu- 
ties the duty of safely keeping all the poll-books, tallv-sheets, and ballots, 
delivered to them by the judges of election. The county clerk and his 
deputies were, therefore, persons having a duty to pertorm in regard to this 
election for Representative to Congress. So vou will readily see tha tthe 
offense charged in this case is a conspiracy on ‘the part of all these detend- 
ants to violate section 5: 912, bv inducing defendants Biehi aud Gleason, 
who had a duty to perform in regard to these evidences of the result of 
this election, to neglect to perform such duty, and by conspiring to aid, 
counsel, procure, or advise such officers to neglect their duty and thereby 
enable some person to spoliate and destrov the evidences of this election. 
Also to violate section 5511 by conspiring to induce the county clerk or 
the county returning board to make a false canvass and certificate of the 
result of said election ; that is, by altering returns before the day of can- 

Vass came, to give the county clerk the means of making a false 
131 return of the result of the election. Also to violate section 5403, 

by conspiring to destroy a paper, to wit, the poll-book, tally-sheet, 
and ballots, which were properly deposited in the office of the county clerk. 
The office of such clerk being a public office, wherein such poll- books, tallv- 
sheets, and ballots are properly deposited for the purpose of furnishing the 
proof authenticating the election of a member of Congress, and for that 
purpose the office of county clerk of this State is a public office of the 
United States. 

When the certificates of the result of an election for a member of 
Congress, or fny other office, for that matter, is altered in any material 
particular, such certificate is legally destroved and is no longer evidence 
of what it originally stated. It is no longer the document which the 
judges and clerks signed, but it is a different document, and it makes a 
different statement. When the ballots which the judges of the election 
placed in the ballot-box as expressing the will of the voters as to their 
choice of candidates, voted for at the election, are destroved or removed 
from the envelope in which the judges of election placed them, and other 
pieces of paper are put in the place ot the ballots so removed or destroved, 
those pieces of paper do not become ballots for any purpose, because they 
are not the ballots of the voters. The ticket becomes the ballot of the 
voter when the voter passes it in due course of the election to the judges 
of the election and the judges accept it as his ballot and deposit it in the 
ballot-box. And further, although the substituted paper may contain all 
the names but one which were upon the voters’ ballot, and that one may 
not be the candidate for Congress, the original being gone, there is no 
mode by which it can be determined who the voters intended to vote for 
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or did vote for for Representative te Congress. It is charged that 230 
ballots regularly cast at said election were destroyed or removed from the 
envelope in which they had been properly placed and sealed up, and that 
there were substituted in place of those so removed 230 other papers like 
those destroyed or removed, except that Brand’s name for State senator was 
substituted for Leman’s, and, as the proof tends to show, all these ballots 
were for George E. Adams for Representative for Congress. This fact 

affects the vote tor Representative to Congress, because there is no 
132 ~=— means of determining who those 230 voters voted for for Repre- 

sentative. They may not have voted tor Adams at all, or only a 
part of them may have voted for him, and hence the removal of those bal- 
lots is an offense against the United States. 

It is not my purpose to review or collate at length all the evidence bear- 
ing upon the charge against the defendants. The proof has been fully and 
exhaustively discussed by the counsel for the Government and the defense. 
It is a conceded fact that members of Congress were voted for at the sec- 
ond precinct of the Eighteenth ward on 4th of November last. It is also 
conceded that after the close of the polls the judges and clerks counted the 
votes cast, and found and declared that H. W. Leman had received 420 
votes for State senator and Rudolph Brand had received 274 votes for the 
same office ; and that they made the certificate declaring and certifving to such 
result, and a tally-sheet showing the count of the ballots for each candidate 
voted for and also certifying that Geerge E. Adams received 425 votes for 
Representative to Congress and that John P. Altgeld had received 268 votes 
for the same office; that the poll-book with this count and the tally-sheet 
showing the same result were duly sealed up in an envelope. It is also 
conceded that the ballots cast at such election in said precinct were duly 
placed in an envelope and that the envelope was duly sealed. Whether 
the other poll-book was placed in the eavelope with the ballots, or whether 
it was placed loosely in the ballot-box with these envelopes, is perhaps 
not conceded, nor does the proof make it quite clear; but is also con- 
ceded that the envelopes containing the poll-book and tallv-sheet and the 
one containing the ballots were placed in the ballot-box, and the box sealed 
up by the judges of election.” This ballot-box, thus sealed up, was taken to 
the Chicago avenue police station, just west of Clark street, by ene or per- 
haps two of the judges at about 4.30 a. m. of the 5th of November, and 
left in care of the sergeant in charge of the station. It was called for by 
Shields, one of the judges, about 1 p.m. of the 5th of November, and 
by him delivered to Gleason at the office of the county clerk, the box be- 
ing still sealed up. | 

It is conceded that Gleason and Biehl were deputy clerks of M. W. Ryan, 

the county clerk at that time ; that Gleason and Biehl were two of 
133 the four deputies who had the combination of the lock to the vault. 

in which these returns and ballots were placed. At the proper time, 
seven days after the close of the election, Mr. Ryan, with two justices of 
the peace, proceeded to canvass the vetes. On the 18th of November the 
second precinct of the Eighteenth ward was reached in this canvass, and it 
was then found that the returns made by the judges of election had been 
so altered as to read that Brand received 474 votes for State senator and 
Leman received only 220 votes for the same office, It is also conceded 
that the envelope containing the ballots was produced before the grand 


Fr SR, iy is SER ee Pe Het ig eee a Lee. er kee eee aoe - 
SF ANN A MS ay OM LP Re, es KOA tk Eves ae Ge a" 


i 
3 
90 MAGKIN AND GALLAGHER VS. THE UNITED STATES. 


jury of this court after the 21st of November last, and, on being opened, 
it was found that 230 ballots had been removed and 230 pieces of paper 
in the similfitude of the regular Republican ticket, with the exception 
that Brand’s name was substituted for Leman’s, had been placed in the 
envelopes from which these ballots had been removed, and that these tick- 
ets all purported to be votes for Adams for Representative to Congress. 
I understood the defendants’ attorneys in their arguments to admit that 
these 230 tickets were spurious, and not the ballots cast by the voters. 

The Government testimony tends to show that directly after the dis- 
covery of the alteration of the returns at the time of the canvass by the 
county canvassing board, the matter was brought to the attention of the 
grand jury of this court, then in session, and on the 21st of November a 
subpeena issued, directing the county clerk, Ryan, to bring the returns, 
poll-books, ballots, ete., appertaining to the election in the second precinet 
of the Eighteenth ward of the city of Chicago before this grand jurv as 
testimony. | 

The Government testimony also tends to show that on the 21st day of 
November, between i and 3p. m., defendant Mackin applied to S. B. 
Wright, of the P. L. Hanscom Printing Company, to print a ticket in the 
similfitude of the regular Republican ticket used in the last election, and 
that in pursuance of this application a ticket was engraved and printed as 
nearly in exact imitation of the copy presented by Mackin as the material 
obtainable would admit, and that 2,000 such tickets were delivered to 

Mackin on the evening of the 21st. 
134 The Government proof further tends to show that the 230 
tickets found in the envelope in the place of the 230 missing bal- 
lots were part of those printed at Hanscom’s on the afternoon and evening 
of the 21st, and delivered that evening to Maekin. 

The Government proof further tends to show that on the opening of the 
envelope containing the ballots before the grand jury these 230 tickets 
were found strung consecutively upon the string bearing the ballots, hav- 
ing been recently folded, and were clean and bearing the appearance of 
their having been hastily folded; that all these tickets had) pencil-mark 
numbers in figures upon their backs corresponding to the names of voters 
onthe poll-book. The proof also tends to show that in the same envelope 
with the ballots was what purported to be one of the poll-books of said 
election, but the certificate containing the names of candidates and number 
of votes cast for each bears no evidence of alteration, but it is fully written 
out in the certificate that Brand received 474 votes for State senator and 
Leman received 220 for the same office. Instead of being altered by 
erasure, like the poll-book before the county canvassing board, this poll- 
book in the envelope has the appearance of an original paper, in which it 
was originally written and certified that Brand had received 474 votes 
and Leman only 220. The Government has given proof tending to show 
that the tally-sheet before the county canvassing board, and which was 
with the altered poll-book, and the certificate upon the poll book found 
in the envelope with the ballots, and the figures on the back of the spuri- 
ous tickets are forged, and all in the handwriting of defendant W. J. Gal- 
lagher. 

The Government has also given evidence tending to show that defend- 
ants Gleason and Biehl, /eaving the means of aceess to the vault where 
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D the returns and ballots were kept, in some way gave opportunity to who- 

ever removed said ballots from the envelope, and whoever saw fit to alter 

or change those poll-books and forge this tally-sheet, to do and perform 

said acts. It is not contended, so far as I understand the prosecution, 

that either Gleason or Biehl altered the poll-book or forged the tally- 

sheet, or that they forged the poll-book or any part of it tound in the 

envelope with the ballots. 
This is the substance of the Government’s proot. 

| 135 The defendants deny all the inculpating facts. Mackin denies 

| that he ordered or received from the Wrights the tickets in ques- 

- tion. He denies that he presented to Wright, or at the printing office of 

the P. L. Hanscom Printing Company, a regular Republican ticket at any : 

time after the election and requested or procured them to print a copy or 9 

imitation of it. Gallagher denies that he made or had anything to do 

with the alteration or forging of the poll-books and tally-sheet, and pro- 

duces witnesses who testify ‘that they know his handwriting, and that 

these papers alleged to be forged were not written by him. Biehl and 

| Gleason deny all combination or co-operation with Mackin and Gallagher 

/ to commit any crime, while admitting that they have to some extent pre- 

varicated, or, at least, the defendant Gleason admits that he has prevari- 

eated and told different stories at different times in regard to the manner 
in which he took charge of these ballots. 

The case centers mainly around the question of fact whether Mackin 
ordered the spurious tickets found in the envelope containing the ballots, 
and whether the P. L. Hanscom Company printed them on his order. The 
‘ Government witnesses to saben map the allegation that Mackin did so order 
| them. are, first, J. S. Thompson, 8S. B. Wright, W. H. Wright, and Max 
Fries, w ho all testify that thev were in the office; that Mackin was there, 
and that they heard the order given by him for the tickets, and that 
Thompson took the head of the ticket and carried it to Fallis, the en- 
graver at the office of Baker & Co., and directed Fallis to engrave it as 
rapidly as_ possible, as the job was in a —— You have then the testi- 
mony of Beers, that in the evening he, being the pressman at this print- 
ing house, printed the tickets in question. Fallis identifies the head of 
the ticket as having been engraved by him. The Wrights identify the 
tickets found in the box as the tickets printed by them. Tucker identifies 
the engraving as having been partly made by himself. 

On the other side, you have Mackin’s unequivocal denial, and some tes- 
timony tending to show that a ticket like the regnlar Republican ticket, 
except that Brand’s name appeared as a candidate for State senator instead 

of Leman’s, was in circulation on election day about the polling- 
136 places in that Senatorial district, and some testimony in regard to 
the printing of a ticket in exact imitation of the spurious ticket on 


: the night before the election, which I will mention further on. 
f The question of fact then i is, are you satisfied beyond. reasonable doubt 
ri that the 230 spurious tickets found in this ballot envelope, when opened 
3 before the United States grand jury, were ordered by Mackin and printed 
a for him by the Wrights on the 21st of November last. One way to test 


this is to ask yourselves, would the proof by Thompson, the two Wrights, 
Fries, Beers, Fallis, and Tucker that these tickets were ordered by and 
printed for Mackin, satisfy you beyond reasonable doubt if that fact was 
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uncontradicted? And if you would be so satisfied upon such proof, does 
the contradiction of this testimony by Mackin and the other testimony he 
has offered under these circumstances destroy the conviction in your minds 
which the Government proof would produce if uncontradicted. 

Mackin is called as a witness in his own behalf. Although the law al- 
lows a defendant in a criminal case to testify in his own behalf, it leaves 
his credibility wholly to the jury. You can readily see the almost over- 
whelming interest Mackin and the other defendants have in the result of 
this case, and are to judge for yourselves how far that interest should affect 
their credibility. You have the right to believe them, and you have the 
right to entirely reject their testimony and disbelieve them, if, in- your 
judgment, they have not testified to the truth. 

There has been considerable proof offered by defendants tending to 
show the possibility of electruiy ping or stereotyping, or producing by some 
of the known processes of the art, a fac simile or counterpart of the Re- 
publican ticket in a very short time, and hence tending to show that there 
might have been exact counterparts of the regular Republican ticket in 
existence about the polls on election day ; or that some other persons than 
Mackin or either of these defendants might have made or caused to be 
made the spurious tickets fouad in this envelope. The proof on the part 
of the Government, however, tends to show that the tickets printed by 
the Wrights and found in the envelope with the ballots, are not exact 

counterparts of the regular Republican tickets; that there are 
137 easily distinguished differences in the engraved he: ading ; that the 

type is differe nt, and sueh as an exper ienced. printer will readily 
detect. The Wrights say they made the ticket as nearly like the copy 
given them by Mackin as the type they could obtain would allow, but that 
some of the type in the ticket was from different fonts than the type from 
which the regular ticket was printed, 

You will remember the testimony of Mr. Stone as to the difference in 
the styles of types used in the two tickets, and the testimony of Mr. Fal- 
lis as to the differences in the engraved head, and testimony of Tucker to 
the same point. The testimony of these electrotypers tends to show that 
an clectrotvpe or stereotype would be an exact counterpart of the ticket 
from which it was taken. It would not display different kinds of type 
from the original anv more than a copy of a photograph would be different 
from the original photograph. So that, if you believe the testimony of 
Stone and the other experts who have testified as to the identity of the 
230 tickets found in this ballot envelope with those printed by the Wrights, 
and the differences between those tickets and the regular Republican ticket, 
it makes very little difference for the purposes of this case how soon after 
the regular Republican ticket was out on election day a counterfeit could 
have been produced, because the tickets printed by the Wrights are not 
exact counterfeits of the regular Republican ticket, if you believe the tes- 
timony of the Government. 

Proot was also offered in behalf of defendants by the witnesses Tit- 
man, Sullivan, Gilmore, and Simons tending to show that a ticket exactly 
like the ticket which it is claimed was printed on the 21st of November 
by the Wrights, on the order of Mackin, was printed by Sullivan in Tit- 
man’s printing office on the night of November 3d, and put in circulation 
on election morning in the Sixth senatorial district. These witnesses in 
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their first examination did not, as I now remember their testimony, agree 
in many important particulars. Titman stated that he left Sullivan at his 
printing office at the time he (Titman) quit work in the evening at six 
o’clock, and that his engineer was there to run the engine, that Sullivan 
might do the printing. Sullivan said that Gilmore took home the stereo- 
tvpe plate or form about eleven o’clock on the night of the 3d. 

138 Gilmore said he got the form or plate from the man called 

| “Johnny ” in Chapin & Gore’s alley, about twelve o’clock noon 
of the 3d and gave it to Sullivan very soon after, near the corner of State 
and Monroe streets. Gilmore also said he was paid by Simons the $20 


he paid “Johnny” for the form and the $20 he paid Sullivan for the. 


printing, while Simons said he paid Gilmore no money at all for these 
tickets. 

The testimony of Jeffery, on the part of the Government, tends to show 
that the form on which the regular Republican ticket: for the city was 
printed was not made up till after nine o'clock the night of the 3d, which 
is wholly inconsistent with Gilmore’s story as to the time when he got 
the form or plate from “ Johuny,” as he explained. Sullivan also pro- 
duced, not a copy of the original Republican ticket, but a ticket, as I have 
said, exactly like the spurious tickets found in the envelope, which, it is 
claimed by the Government, Wright printed at Mackin’s order ; and it 
becomes a pertinent inquiry whether it is probable that a ticket could have 
been or was produced at Jeffery’s or anywhere else on the night of the 
3d of November which bears all the peculiar marks which characterize 
the tickets claimed to have been printed by the Wrights on the 21st. 

When I state my recollection as to the testimony of these witnesses, or 
any others, you must understand that it is only my recollection, and if 
vour memory differs from mine you are to be guided by your own memory 
and not by mine. 

After these witnesses had so testified, the witness Sullivan was arrested 
for perjury in this case, and he again came into court and testified that his 
entire statement as to the printing of the tickets on the night of November 
3d was false; that he printed no tickets on that night or at anv other time 
like the regular Republican ticket, and Titman testified that he did not 
rent his office to this witness, Sullivan, on the night of the 3d, and that so 
far as he knew no tickets were printed at his office; that no coal or paper 
was used there, and there was no evidence in the office the next morning 
that anv printing had been done there. 

The testimony of Sullivan and Titman also tended to show that they 

had visited defendant Mackin, at his room in the Palmer House, 
139 and had been fernished by him with samples of the ticket they 

were to swear was printed by Sullivan, and that Mackin and Gal- 
lagher were fully cognizant of the falsity of their testimony. It is denied 
by counsel for Gallagher that any of the testimony implicates Gallagher 
with this said-to-be fabricated testimony. I leave that to your memory. 

Under these circumstances you are to say not only whether this testi- 
mony, as originally presented, was worthy of credence, but also, if you 
are satisfied it was false and fabricated, whether the defendants Mackin 
and Gallagher, or either of them, presented it to the court knowing it to 
be false and fabricated. If a party to a suit knowingly destroys or sup- 
presses testimony, the law raises the presumption that if produced it hes 
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be against him. If adefendant ina criminal prosecution, instead of stand- 
ing upon the presuinptions of innocence which the law holds about him, 
see fit to fabricate testimony, it is for you to say whether such an act is 
evidence of guilt or not. 

If you are satisfied from the proof that the defendants Mackin and Gal- 
lagher, or either of them, have presented this testimony of Sullivan and 
his pretended associates to you, knowing that it was false and fabricated, 
it is fur you to say what effect such conduct shall have upon his case, and 
his own credibility as a witness before you. You must say whether you 
will place confidence in the testimony of a man who has knowingly placed 
before you perjured testimony and attempted to influence vour verdict by 
it. 

In the light of this testimony it is then for you tosay whether you are or 
are not satisfied be yond reasonable doubt the at the spurious tickets found in 
the ballot enve lope were printed by the Wrights on the afternoon and evening 
of the 21st of November last, on the order or at the instance of the de- 
fendant Mackin. In other words, does the denial by Mackin, as a witness 
in his own behalf, that he ordered these tickets and received them trom 
the Wrights in pursuance of such order, together with the other testimony 
adduced by defendants, overcome the testimony of the prosecutién in that 
regard 2? This is a question of fact which you, and you alone, must pass 

upon. 
140 As I have already said, the testimony shows without dispute, 

that there were two poll-books kept at the election ; that when the 
counting of the vetes was finished one poll-book and the tally-sheets were 
placed in one envelope and the ballots and affidavits were placed in the 
other envelope. When the ballot envelope was produced by the county 
clerk and betore the grand jury of this court and opened there, it contained 
what purports to be a poll-book ; but it is insisted by the prosecution that 
this is not the poll-book used at the election, but it is a forged one, or, at 
least, that all of the certificates stating the number of votes cast for each 
vandidate are forged, and proof has been offered tending to show that this 
is in Gallagher’s handwriting. 

It must, I think, be conceded that the altered poll-book and _ the tally- 
sheet which were before the county canvassing board were changed between 
the time the count was concluded by the judges and the clerks of the elee- 
tion and the 18th of November, when the alteration was discovered by the 
county canvassing board, W hen, if ever, the poll-book found in the envel- 
ope with the ballots was forged, if’ at all, we do not learn from the proof. 
It may have been forged at the time the ballots were ¢ hanged. It may have 
heen forged at some other time, if it has been forged at all. The theory of the 
prosecution is that it we as doneat the same time the ballots were removed and 
the spurious tickets substituted. It appears from the proof that one Mi- 
chael Sullivan was pone of the clerks of the election in this precinct, and 
it also appears that‘ he has left this part of the country. Where he has 
gone or why he has gone does not appear, but the suggestion is made by 
defendants’ counsel that these changes in poll-book No. 1 and the forged 
tally-sheet were made by him. This is only a suggestion. No proof of 
his guilt is adduced. For aught we know he may have left for legitimate 
pus poses. 

The proof also tends to show that the altered poll-book is, part of it, in 
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the handwriting of this man Michael Sullivan, and that paper being in the 
case you have the right to compare the handw riting shown to be his with 
that of the tally-sheet, the other poll-book or portions of it alleged to be 
forged, and say for yourselves, so far as such comparison and ex- 
141 = amination will enable vou to do so, whether it is probable that the 
alterations or alleged forgeries were made by this man Sullivan or 
not. | 

The testimony against the defendant Gallagher is mainly that of persons 
who have seen him write or know his handwriting, and that of certain ex- 
perts in handwriting, to the effect that they are of opinion that the tally- 
sheet and the certificate to the poll-book found in the envelope with the 
ballots when this envelope was opened before the grand jury of this court, | 
are in the handwriting of Gallagher. 

This testimony is competent—that is, it Is proper to be heard and con- 
sidered in the case, but its force and conclusiveness are wholly to be weighed 
and determined by yeu. Like any other fact in the case, you are to be sat- 
isfied in regard to it beyond a reasonable doubt. 

You have no right to copvict the defendant Gallagher of the forgery of 
this paper unless the proof adduced by the prosecution satisfies you beyond 
a reasonable doubt that he did forge the.paper. Anything else than this 
entitles him to an acquittal. 

As before stated, the testimouy against the defendants Gleason and 
Biehl] tends to show that they, or one of them, gave opportunity to who- 
ever withdrew these missing ballots from the envelope and placed the 
spurious tickets therein to perpetrate this act, and also that they in some 
way gave opportunity to another or others to destroy the original tally- 
sheet and change one poll-book and forge portions of the other. This 
testimony consists mainly of contradictory and prevaricating statements 
made by Gleason while a witness before the grand jury of this court, as 
to where the packages containing these ballots and _tally-sheets were kept 
while in the county clerk’s office, and, as to Biehl, the testimony of Gleason 
that he gave the combination of the vault lock to Dwyer, another clerk in 
the office, on the 22d of November. 

It is urged on behalf of both these defendants that all they are shown 
to have done is consistent with their entire innocence; that these acts can- 
not be made criminal or treated as criminal acts unless they were done 
with a criminal intent; and this position is undoubtedly a sound one. 
You must be satisfied from the proof that if these men did so conduct 

themselves as deputy county clerks in charge of this vault and these 
142 papers, that it gave opportunity for other persons to spoliate the | 

papers, destroy the ballots, forge the returns, yet if they did not 
do it for the purpose of enabling them to do so, they are not guilty, be- 
cause the act in itself has no form of guilt, and at most is mere negligence ; 
that they and each of them might have done all that the proof shows they 
did, and yet not had any guilty purpose in so doing. It is your duty to 
give them the benefit of every reasonable doubt on this point, and if you 
can see that that they might innocently, and consistently with their duty, 
have done all that the proof shows they did, or if the proof leaves you in 
real doubt as to their guilt, then you should acquit them. 

A conspiracy to commit a crime can rarely be proven bv direct evidence. 
It is rare, except when one of the conspirators has turned informer, that 
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the prosecution is able to produce direct evidence that two or more per- 
sons actually came together and agreed to commit 4 given crime. 

Nor is it necessary that the conspiracy should be proven by direct evi- 
dence. If the circumstances in proof satisfy vou that these men, or any 
two of them, were working with a common purpose to commit the offense 
charged in any of the forms alleged in the counts of this information, then 
you have the right to inter that there was a confederation or common un- 
derstanding to commit the offense. But vou must be satisfied from the 
proof, and that, too, beyend a doubt, that this common understanding or 
purpose existed between two or more of the defendants, or between one of 
the defendants named and some person as yet unknown. 

If you are satisfied from the proof that the offense here charged was 
comunitted by the co-operation of two or more of these defendants, or of 
one of them and some other person as vet unknown, then vou should find 
such detendants or defendant guilty. 

If, for instance, vou are satisfied from the proof that Mackin procured 
the printing of the spurious tickets found in the envelope with the ballots, 
and that one of the defendants, Gallagher, for instance, removed the gen- 
uine ballots from that envelope and substituted these spurious ones in their 

place, then you should find such defendants guilty. 
143 If the proof does not satisfy you that Gallaghe r for ved the tally- 

sheet, altered and forged the poll- books, as alleged, nor that Gleason 
or Biehl did so, but that some other person unknown to vou and unknown 
to the Government co-operated with Mackin to commit this offense, then 
you should find Mackin guilty ; that is, you can find either of the de- 
fendants guilty of conspiring with some unknown person, or vou can find 
any two of the defendants named guilty of conspiring together to commit 
the crime and acquit the others, 

In all criminal prosecutions of this nature the Government has the 
burden of proof. The presumption of innocence attends the defendants 
until that presumption is fully removed by the proof. If vou have a 
reasonable doubt as to the guilt of either defendant, or of all of them, 
then your verdict should be in favor of those as to whom you are in such 
doubt. 

The question is: Can you reasonably reconcile the proven facts in on 
ease with any other theory than that of the guilt of these defendants, 
some one or more of them? If vou can doso then you ean truthfully foe 
that you have a reasonable doubt ; but if you cannot do so, then you cannot 
say you have such reasonable doubt. A reasonable doubt is a doubt which 
springs from a consideration of all the testimony in the light of reason, a 
doubt which makes it unreasonable to believe the defendant guilty. Is it 
reasonable to assume that Thompson, 8S. B. Wright, W.H. Wright, and 
Fries have deliberately sworn falsely as to the tact that Mackin ordered 
these spurious tickets found in the ballot envelope, and that such tickets 
were printed and delivered to Mackin? Is it reasonable to assume that 
this P. L. Hanscom Printing Company would have caused the head of 
this spurious ticket to be engraved and the tickets printed, as the testimony 
of Fallis, Tucker, and Beers tends to prove they did, over two weeks after 
the election unless some one employed them to do it? And would those 
spurious tickets have been ordered at that late dav, over two weeks after 
election had passed, for any honest purpose? If there was a conspiracy 


Sn 


MACKIN AND GALLAGHER VS. THE UNITED STATES. 97 


to remove the genuine ballots or any of them from this envelope, and sub- 
stitute spurious ones in their place, so as to make the contents 
144 ~~ of the ballot envelope verify the changed poll-book and tally-sheet, 
would it not have been natural to have ordered these tickets 
through Mackin, as he had been for years in the habit of: ordering tickets, 
and had such such relations with this printing-house as offered some guar- 
anty, at least, that the secret should be kept? 

These are questions which naturally suggest themselves from the testi- 
mony, and the answer is to be made by you throngh your verdict. The law 
makes you the sole judges of the credibility and weight of all the testi- 
mony, and the court has no control or voice in it. It is for you to weigh 
each circumstance in the proof, and to weigh the combination of cireum- 
stances—to weigh and consider the credibility of the witnesses, and say 
who you will believe or how far you will disbelieve any or all. 

A single circumstance standing alone may have little weight. It is the 
relation it bears to other facts and circ umstances, and the degree in which 
it leads or confirms the mind in a given conclusion, which entitles it to 
weight. For illustration, the relations between Mackin and Gallagher 
were disclosed in the testimony. It has been shown that they were 
friends ; that they were frequently together, particularly during the time 
the canvass was going on, in the county clerk’s office. The mere fact that 
Gallagher and Mackin were seen often together at about the time the 
United States grand jury began their investigation of this fraud ; that Gal- 
lagher had had considerable experience as a judge of election, and knew 
how to make out returns and tally-sheets, and might be called an expert 
election official, would, under ordinary circumstances, excite, perhaps, no 
suspicion ; but if this testimony tends in your minds to show that he had 
the gualific: ation to enable him to effect this change in these poll-books 
and tally-sheets, it is for you to say what force should be given these cir- 
cumstances. If Mackin had determined to have these poll-books altered 
and tally-sheets forged, and, when the danger of exposure became immi- 
nent, to have the ballots tampered with, he would naturally have chosen 
as his confederate some tried friend. He would hardly have taken a 
stranger. 

In considering this case you are to purge your minds of all prejudices 
and previously formed opinions, if you had them, and pass upon the case 

solely in the light of the proof from the witness stand. It is con- 
145 ceded that a great crime has been committed, a crime in compari- 
son with which armed and open treason becomes a trivial offense. 
For of what value to himself or country is a freeman’s suffrage, his voice 
at the polls, if the word of his utterance can be destroyed with impunity ? 

The question: before you is, did these defendants, or any of them, com- 
mit this crime? Does the proof, beyond reasonable doubt, show _ 
they, or any of them, are guilty ? If it does, you should unhesitatin 
say so by your verdict. If it does not, you should as promptly and lal 
acquit them. 

I am asked in behalf of defendant Gallagher to say there is no proof 
in the case that he is now under indictment in Philadelphia for forgery. 
I can only say that no documentary proof to that effect-has been offered. 
If there was any oral evidence or “admission of that kind in the cross- 
examination of this defendant, my notes fail to show it and my memory 
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does not serve me. You will, therefore, rely upon your own memories 
as to whether he made any such admission or not. There is no such 
evidence tn this case, unless it came out on his cross-examination., 

The form of your verdict will simply be : 

We, the jury, find the defendants guilty or not guilty. You can find 
as I have already stated, one defendant guilty of conspiring with persons 
unknown. You can find two defendants guilty and acquit the others, 
You can find one of the defendants guilty of conspiracy with persons un- 
known, and acquit the other three. 

In regard to the first three counts, the court said the jury must find that 
the conspiracy was with some person in the county clerk’s office who had 
a duty to perform in connection with the election, if they found any one 
guilty on those counts. 


(Endorsed :) Filed Feb’y 21, 1885. Wm. H. Bradley, clerk. 


The defendant Gallagher and defendant Mackin severally excepted to 
so much of said charge as is as follows : 

The defendants Gallagher and Mackin then and there excepted to so 

much of said charge of the court as is as follows: | 
146 The statutes of [linois impose upon the county clerk and upon 

his deputies the duty of safely keeping all the poll-books, tally- 
sheets, and ballots delivered to them by the judges of election, The county 
clerk and his deputies were, therefore, persons having a duty to perform in 
regard to this election for Representative to Congress. So you will readily 
see that the offense charged in this case is a conspiracy on the part of all 
these defendants to violate seetion 5512, by inducing defendants Biehl and 
Gleason, who had a duty to perform in regard to these evidences of the 
result of this election, to neglect to perform such duty, and by conspiring 
to aid, counsel, procure, or advise such officers to neglect their duty and 
thereby enable some person to spoliate and destroy the evidences of this 
election, Also to violate section 5511 by conspiring to induce the county 
clerk or the county returning board to make a false canvass and certificate 
of the result of said election ; that is, by altering returas before the day of 
canvass came, 10 give the county clerk the means of making a false return 
of the result of the election. Also to violate section 5403, by conspiring 
to destroy a paper, to wit, the poll-book, tally-sheet, and ballots, which 
were properly deposited in the office of the county clerk. The office of 
such clerk, being a public office, wherein such poll-books, tally-sheets, and 
ballots are properly depo-ited for the purpose of furnishing the proof 
authenticating the cleetion of a member of Congress, and for that purpose 
the office of county clerk of this State is a public office of the United States. 

Said defendants Gallagher and Mackin then and there also excepted to 
so much of said charge of the court as is as follows: 

When the certificates of the result of an election for a member of Con- 
gresss, or any other office, for that matter, is altered in any material par- 
ticular, such certificate is legally destroyed, and is no longer evidence of 
what it originally stated. It is no longer the docuraent which the judges 
and clerks signed, but it is a different ‘document, and it makes a different 
statement. When the ballots which the judges ‘of the election placed in- 

the ballot-box as expressing the will of the voters as to their choice 
147 ~—of_candidates voted for at the election are destroyed or removed 
from the envelope in which the judges of election placed them, and 
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other pieces of paper are put in the place of the ballots so removed or 
destroyed, those pieces of paper do not become ballots for any purpose, 
because they are not the ballots of the voters. The ticket becomes the 
ballot of the voter when the voter passes it in due course of the election 
to the ‘nudges of the election and the judges accept it as his ballot, and 
deposit it in the ballot box. And further, although the substituted paper 
may contain all the names but one which were upon the voter’s ballot, and 
that one may not be the candidate for Congress, the original being gune, 
there is.no mode by which it can be determined who the voters intended 
to vote for, or did vote for, for Representative to Congress. It is charged 
that 230 ballots regularly cast at said election were destroyed, or removed 
from the envelope in which they had been properly placed and sealed up, 
and that there were substituted, in place of those so removed, 230 other 
papers like those Cestroyed or re iacnied , except that Brand’s name for State 
senator was substituted for Leman’s, and, as the proof tends to show, all 
these ballots were for George E. Adams for Representative for Congress. 
This fact affects the vote for Representative to Congress, because there is 
no means of determining who these 230 voters voted for for Representa- 
tive. They may not have voted for Adams at all, or only a part of them 
may have voted for him, and hence the removal of those ballots is an 
offense against the United States. 

Said defendants Gallagher and Mackin then and there severally ex- 
cepted to so much of said charge as is as follows: 

The case centers mainly around the question of fact, whether Mackin 
ordered the spurious tickets found in the envelope containing the ballots, 
and whether the P. L. Hanscom Co. printed them on his order. The 
Government witnesses to support the allegation that Mackin did so order 
them are, first, J. 8S. Thompson, 8S. B. Wright, W. H. Wright, and Max 
Fries, who all testify that tl ev were in the office; that Mackin was there, 

and that they heard the order given by him for the tickets, and 
148 that Thompson took the head of tie ticket and carried it to Fallis, 

the engraver, at the office of Baker & Co., and directed Fallis to 
engrave it as rapidly as possible, as the job was in a hurry. You have 
then the testimony of Beers, that in the evening he, being the pressmats 
at this printing house, printed the tickets in question. Fallis identifies 
the head of the ticket as having been engraved by him. The Wrights 
identify the tickets found in the box as the tickets printed by them. Tucker 


identifies the enzraving as having been partly made by himself. 


On the other side you have Mackin’s unequivocal denial and some tes- 
timony tending to show that a ticket like the regular Republican ticket, 
except that Brand’s name appeared as a candidate for State senator in place 
of Leman’s, was in circulation on election day about the polling places in 
that senatorial district, and some testimony ir regard to the printing of a 
ticket in exact imitation of the spurious ticket on the night before the 
election, which T will mention further on. 

The question of fact, then, is, are you satistied bevond reasonable doubt 
that the 230 spurious tickets found in this ballot envelope, when opened 
before the United States grand jury, were ordered by Mackin and printed 
for him by the Wrights on the 21st of November last ? - 

Defendant Gallagher then and there excepted to so much of said charge 
as is as follows: 

The testimony of Sullivan and Titman also sondind to show that they 
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had visited defendant Mackin at his room in the Palmer House, and had 
been furnished by him with samples of the ticket they were to swear was 
printed by Sullivan, and that Mackin and Gallagher were fully cognizant 
of the falsity of their testimony. It is denied by counsel for Gallagher 
that any of the testimony implicates Gallagher with this said-to-be fabri- 
ated testimony. I leave that to your memory. 

Foreasmuch, therefore, as the matters and things hereinbefore set forth 
do not fully appear of record in the above entitled cause, the defendant 
William J. Gallagher and defendant Joseph C. Mackin, respectively, pres- 

ent to this honorable court this bill of exceptions, and pray that 
149 =the same may be signed and sealed and ordered to become and be 
a part of the record in this cause. Which is accordingly done. 
H. W. BLODGETT, 
United States District Judge, Northern District of Illinois. 


(Endorsed :) Filed M’ch 12, 1885. Wim. H. Bradley, clerk. 


NORTHERN District OF TLLINOIS, ss: 

I, William HH. Bradley, clerk of the district court of the United States 
for the northern district of [linois, do hereby certify the above and fore- 
going to be a true and correct transcript of the record of all the proceed- 
ings had in said court in the cause wherein the United States of Americ: 
isthe plaintiffiand Joseph C. Mackin, William J. Gallagher, et al. are the 
defendants, as the same appear from the files and records of said court now 
remaining In my custody and control. 

In testimony whereot [have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, this twenty-first day 
of March, 1885. 

[SEAL. | WM. H. BRADLEY, Clerk. 


(endorsed :) Filed Mar. 24, 1885. Wm. H. Bradley, clerk. 


150 On the same day, to wit, on the twenty-fourth day of March, in 
the adjourned March term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit : 
Order. 

JOSEPH ©. Mackin AND WILLIAM J. GALLA- 

rher, plaintiffs in error = ; 

Bets | | Writ of error to dis- 


Us, _ 
trict court. 
THE UNITED STATES OF AMERICA, DEFEND- 


ants In error. 

On this day here come in person the said Joseph C. Mackin and 
Michael C. MeDonald, Dennis Kavanaugh, and John W. Crawford and 
acknowledge themselves jointly and severally to owe and be indebted to 
the said United States of America in the sum of fifty thousand dollars, 
lawful money of the United States, to be levied of their several and respect- 
ive goods and chattels, land and tenements, rights, credits, and effeets ; 
yet upon the condition that if the said Joseph C. Mackin shall personally 
be and appear before this court on the first day of the next term thereof, 
to be held on the first Monday of May next at the United States court- 
house in Chicago, and from day to day during that and subsequent terms, 
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and shall abide the order and judgment of the court in this behalf 
151 andnotdepart without leave of the court, then this recognizance shall 

be void and otherwise shall retain in full foree and e ect, and with 
this the said Joseph C. Mackin, Michael C. McDonald, Dennis Kava- 
naugh, and John W. Crawford say théy are content. 


On the same day, to wit, on the twenty-fourth day of March, in the 
adjourned March term of said court, 1885, in the record of the proceed- 
ings thereof in said entitled cause before Hon. Walter Q Gresham, cir- 
cuit judge, is the following entry, to wit : 


JOSEPH C. MACKIN AND WILLIAM J. rrrd e 


gher, plaintiffs in error, Weis of coves, Gaia 
dues 


Us, 
court. 


THE UNITED STATES OF AMERICA, DEFEND- | 
ants In error. 

On this day, here come in person the said William J. Gallagher and 
Michael C. Me Donald, Dennis Kavanaugh, and John W. Crawford and 
acknowledge themselves to owe and be indebted to the said United States 
of America in the sum of fifty thousand dollars to be levied of their 
respective goods and chattels, lands and tenements, rights, credits, and 
effects ; vet upon the condition that if the said William J. Gallagher shall 
personally be and appear before this court on the first day of the 

152 next term thereof, to be held on the first Monday of May next at 
the United States court-house in Chicago, and from day to day 
during that and subsequent terms, and shall abide the order and judgment 
of the court in this behalf and not depart without leave of the court, then 
this recognizance shall be void and otherwise shall remain in full force 
and effect. and with this the said William J. Gallagher, Michael C. Me- 
Donald, Dennis Kavanaugh, and John W. Crawford say they are contents, 


Afterwards, to wit, on the sixth day of May, 1885, came Emery A. 
Storrs and filed in said clerk’s office his appearance as counsel for Joseph 
C. Mackin in said entitled cause, which said appearance is in the words 
and figures following, to wit : 


Appearance. 


District CouRT OF THE UNITED STATES, 
Northern District of Illinois : 


THE UNITED STATES OF AMERICA 
v8. | 
JOSEPH C. MACKIN, IMPLEADED >} [ndictment. 
with Henry Biehland Arthur Glea- 
son. 
To. Wm. H. BrapLey, Esq., 
Clerk U.S. Dist. C burt, Northern Dist. Ills. : 
Please enter my app2arance as attorney for the above named de- 
153  fendant Joseph C. Mackin in the above entitled cause. 


Yours, &c., 
EMERY A. STORPS. 
CuicaGco, May 6, ’85. 
(Endorsed :) Filed May 6, 1885. Wm. H. Bradley, clerk. 
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154 Afterwards, to wit, on the eighteenth day of May, in the ad- 


journed May term of said court, 1885, in the record of the proceed- 
ings thereof in said entitled cause before Hon John M. Harlan, one of 
the justices of the Supreme Court of the United States, and Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


JOSEPH C., MACKIN AND WILLIAM 
J. Gallagher, plaintiffs in error, 
. US. . Writ of error to district court. 
THe UnNirep Sratres oF AMERICA, 
defendants in error. 


Now come the plaintiffs in error, Joseph C. Mackin and William J. 
Gallagher, by Emery A. Storrs, esq. and Henry W. Thomson, esq., their 
attorneys, ‘and now come also the defendants in error The United States 
of America, by the district attorney and I. N. Stiles and J. B. Hawley, 
and now comes on to be heard the writ of error issued herein and the re- 
turn thereto, and after hearing a part of the arguments of the respective 
counsel, the hour of adjournment having arrived, it is ordered that the fur- 
ther hearing of said writ be postponed until to-morrow morning. 


155 Afterwards, to wit, on the nineteenth day of May, in the ad- 

journed May term of said court, 1885,in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. John M. Harlan, one 
of the justices of the Supreme Court of the United States, and Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 
JosEPH C. MACKIN AND WILLIAM J. GALLA- ) 
gher, plaintiffs in error, | ae ee ere ae 
Us, > ° . 
7 trict court. 
THe UNIrep STATES OF AMERICA, DEFEND- | 
ants in error. J 


Now come again the plaintiffs in error, Joseph C. Mackin and William 
J. Gallagher, by Emery A. Storrs, esq., and Henry W. Thomson, esq., their 
attorneys, and the defendants in error, The United States of America, by 
their said attorneys; and now comes on further to be heard the writ of 
error issued herein, and the return thereto, and after hearing the conelud- 
Ing arguments of the respective counsel thereon, the court not being now 
sufficiently advised in the premises takes the same under advisement. 


156 Afterwards, to wit, on the twenty-first day of May, in the ad- 

journed May term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. John M. Harlan, one 
of the justices of the Supreme Court of the United States,and Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 
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Order. 


JOSEPH C. MAckIN AND WILLIAM J. GALLA- 
gher, plaintiffs in error, ; 
vs. - Error to district court. 
THE UNITED States OF. AMERICA, DEFEND- 
ants in error. 


Now come again the said plaintiffs in error, Joseph C. Mackin and 
William J. Gallagher, in person and by their said attorneys, and now come 
also the said defendants in error, by their said attorneys, and this cause 
having heretofore been heard upon the transcript of the record of the dis- 
trict court, and argued by the counsel of the plaintiffs in error and the 
counsel of the defendants in error, and the same having been considered 
by the court the court now announce that they are divided in opinion upon 
the questions arrising in the trial of this cause, and it is ordered that fur- 
ther proceedings herein be postponed until to-morrow morning. 


157 Afterwards, to wit, on the twenty-second day of May, in the ad- 

journed May term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause before Hon. John M,. Harlan, one 
of the Justices of the Supreme Court of the United States, and Hon. 
Walter Q. Gresham, circuit judge, is the following entry, to wit: 


JOSEPH C. MACKIN AND WILLIAM J. GALLA- 
gher, plaintiffs in error, 
vs. » Error to district court. 
THE UNITED STATES OF AMERICA, DEFEND- 
ants in error. 


And now on this day here again come as well the said Joseph C., 
Mackin and William J. Gallagher, plaintiffs in error, in person, and by 
their respective counsel aforesaid, as the district attorney and the other 
counsel aforesaid, on the part of the said United States, and the judges. 
having announced that they are divided in opinion upon questions 


arising on the trial of this cause, the district attorney, on the part of the 


said United States, and the said plaintiffs in error, by their re- 
158 spective counsel aforesaid, thereupon request the judges to certify 

to the Supreme Court of the United States the questions upon 
which they are so divided in opinion; and accordingly the judges make 
and caused to be filed herein the following certificate, to wit : 

Be it remembered that this cause came on for trial in the circuit court 
of the United States for the northern district of Illinois upon writ of 
error to the district court of the United States for the same district, before 
the circuit justice and circuit judge, and on the trial thereof the following 
questions occurred, upon which the judges were divided in opinion, to 
Wit : 

1. Whether the crimes, or any of them, charged against the defendants 
in the counts of the information are infamous crimes within the meaning 
ot the 5th article of amendment to the Constitution of the United States. 

2. Whether the defendants can or not be held to answer in the courts 
of the United States for the crimes charged, or any of them, against them 

herein, otherwise than on the presentment or indictment of a 
159 grand jury. : 
3. Are the papers, records, returns, poll-books, ballots, tally- 
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lists, certificates or other papers described in the sixth and seventh counts 
of the information, records, papers, proceedings, or documents such as 
are embraced by or are described in section 5403 of the Revised Statutes 
of the United States; and is the county clerk’s office of Cook County, Th- 
nois, a public office, and such clerk a public officer within the meaning 
of that section, and with reference to the laws of the United States and of 
the State of Illinois upon the subject of elections? 
4. Do the facts stated in the Ist, 2d, or 3d counts of the information 
4 constitute a sonnpen acy to commit an offe nse against the United States under 
7 section 5512 of the Revised Statutes 
Do the facts stated in the 4th on 5th counts of the information con- 
stitute a conspiracy to commit an offense against the United States under 
section 5511 of the Revised Statute ? 
The district attorney for the United States, and the defendants 
160 _ by their counsel, iaving requested the court to certify the several 
before-mentioned points upon which the judges were divided in 
opinion this certificate is given in conformity with such request ; and 
the clerk of this court is directed to forward a transcript of the record and 
the points herein, certified under the seal of this court, to the Supreme Court 
of the United States at its next session. 
"JOHN M. HARLAN, 
Circuit Justice. 
WALTER Q. GRESHAM, | 
Cireuit Judge. 
Filed May 22, 1885. 
WM. H. BRADLEY, 
Clerk. 


And the court being of opinion that further proceedings are not to be 
had herein without prejudice to the merits of this cause until the decision 
of the said questions by the said Supreme Court ; it is therefore ordered 
that further trial of this cause be staved until this court shall make order 
concerning the same ; and it is further ordered that the said plaintiffs in 
error give recognizance of bail in this behalf, respectively, in the sum of 
fifty thousand dollars ach, with sufficient sureties. 

And thereupon there is filed herein a stipulation and agreement 
161 in writing, which is as follows (after entitling the court and cause), 
that is to say: 

Upon the hearing of this cause, the judges being divided in opinion upon 
certain matters, and havi ing at the request of the pl: aintiffs in error certified 
to the Supreme Court the “points upon which there is such disagreement, 
now it is stipulated and agreed by the respective counsel that this cause 
may be advanced in the Supreme Court and heard on the second day of the 
next term thereof (or as soon thereafter as may be), and that all arguments 
shall be filed with the clerk of that court in time for a hearing on that day, 
the U.S. attorney, however, stipulating and agreeing, subject to the ap- 
proval of the Attorney General. 

EMERY A. STORRS, Counsel for Mackin. 
HENRY WENDELL THOMPSON, 
Counsel for Gallagher. 
RICHARD S. TUTHILL, U.S. Attorney. 
amma :) Filed May 22, 1885. Wm. H. Bradley, clerk. 
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And thereupon the said Joseph C. Mackin and August Mette, John W. 
Crawford, Michael C. McDonald, and Dennis Kavanaugh appear 
162 in open court and jointly and severally acknowledge themselves to 
owe and be indebted to the United States of America in the sum 
of fifty thousand dollars, lawful money of the United States, to be levied 
upon their several and respective goods and chattels, lands and tenements, 
rights, credits, and effects, conditioned that the said Joseph C. Mackin 
personally be and appear before this court on the first day of the next term 
thereof, to be holden on the first Monday of July next, and from day to 
day during that and subsequent terms of this court, at the United States 
court-house in Chicago, in said district, and shall abide the order and the . 
sentence and judgment of the court in this behalf, and not depart without 
leave of the court or district attorney, then this recognizance to be void ; 
otherwise to be and remain in full force and effect. 
And thereupon the said William J. Gallagher and August Mette, John 
W. Crawford, Michael C. McDonald, and Dennis Kavanaugh appear in 
open court and jointly and severally acknowledge themselves to 
163. owe and be indebted to the United States of America in the sum 
of fifty thousand dollars, lawful money of the United States, to be 
levied upon their several and respective goods and chattels, lands and ten- 
ements, rights, credits, and effects, conditioned that the said William J. 
Gallagher personally be and appear before this court on the first day of 
the next term thereof, to be holden on the first Monday of July next, and 
from day to day during that and subsequent terms of this court, at the 
United States court-room, in the city of Chicago, in said district, and shall 
abide the order and the sentence and judgment of the court in this behalf, 
and not depart without leave of the court or district attorney, then this 
recognizance to be void; otherwise to be and remain in full force and 
effect. 


164. NorTHERN District oF ILLINOIs, ss: 

I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of all the 
proceedings had in said court in the cause wherein Joseph C. Mackin and 
William J. Gallagher are plaintiffs in error and the United States of 
America is the defendant in error, as the same appear from the files and 
records of said court now remaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office, in Chicago, in said district, this seventh day of 
July, 1885. 

[SEAL. | WM. H. BRADLEY, Clerk. 


(Indorsement on cover :) No. 924. Joseph C. Mackin and William J. 
Gallagher, plaintiffs in error, vs. The United States. N. Illinois C. C. 
U.S. Filed August 21, 1885. 3 
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JOSEPH C. MACKIN and WILLIAM J. GALLAGHER, 
Plaintiffs in Error, 


“ss. 


THE UNITED STATES. 


Extracts from the Constitutions and Laws of the States and Terri- 
tories used in the Oral Argument for the Plaintiffs in Error, 
and printed in obedience to the suggestion of the Court. 


THoMas McGiiri & Co., Law Printers, Washington, D.C. - 
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UNITED STATES 


US. 


MACKIN and GALLAGHER. 


<-> 
—_ 


Error to Circuit Court of Northern District 
of Illinois. 
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Extracts from Constitutions and Statutes of the 
States and Territories of the United States 
relating to Infamous Crimes used by De- 
fendant’s Counsel in the Oral Argument and 
printed by Direction of the Court. 


——— a eee 


[The Italicised Words are made for directing attention to what is Material.] 
Alabama. 


Code of Alabama of i876; Constitution of 1875; Ar- 
ticle 9: 


“That no person shall, for auy indictable offense, be 
proceeded against criminally by information, except in cases 
arising in the militia and volunteer forces, when in actual 
service, or by leave of court for misfeasance, misdemeanor, 
extortion and oppression in office, otherwise than is pro- 
vided in this Conatitution: Provided, that in cases of petit 
larceny, assault, assault and battery, affray, unlawful assem- 
blies, vagrancy, and other misdemearors, the general assem- 


i 
Tai ta MBs 2 Scag ine Dre ee 2 a SSR. EN, LE TES IE REIS ERI AN! 
ih is oR ee Bw Shh : " mind 


th Sik 


2 
bly may, by law, dispense with a grand jury, and authorize 
such prosecutions and proceedings before justices of the 
peace, or such other inferior courts as may be established 
by law.” (Page 128.) 
Same volume, section 151: 
“ When any person holding any office or place under 
the authority of this State is sentenced by any court of » 
: the United States, of this State, or any other State, to zm- 
‘ prisonment in the penitentiary, his office or place is vacated 
from the time of the sentence; and if the judgment is re- 
versed he must be restored, but if pardoned he must not.” 


Arizona. 


Compiled laws of Arizona of 1877, page 103, chapter 11, 
part T: 


“ SecTIon 3. Public oftenses are divided into— 

“First. Felonies ; and 

“SECOND. Misdemeanors.” 

‘* Section 4. A felony is a public offense punishable by 
death, or by imprisonment in a territorial prison.” 

“Section 5. Every other public offense is a misde- 

” ; 

meanor, 


Arkansas. 


Code of Arkansas, 1874, page 325, chapter 42: 


4 “Srcrion 1224. Public offenses are felonies and misde- 
| ; meanors, 

| “SEcTION 1225. A felony is an offense of which the pun- 
i: ishment is death, or confinement in the penitentiary. 

. “Sxrction 1226. All other public offenses are misde- 
meanors,”’ 


alifornia. 
| Code and Statutes of California, of 1876, vol. 2, page 
| 1209: 

“SEcTION 17. A felony is a crime which is punishable 


| with death, or by imprisonment in the State prison. Every 
| other crime is a misdemeanor.” 


Colorado. 


Constitution of Colorado, Federal Statutes of 1883, page 
72, Article 18, Section 4, defines felony as follows: 

«The term ‘felony,’ wherever it may occur in this con- 
stitution or the laws of the State, shall be construed to 


mean any criminal offenses punishable by death or impris- 
onment in the penitentiary, and none other.”’ 


Connecticut. 


General Statutes of Connecticut, revision of 18848. Con- 
stitution, page XLVI: 


‘Section 9. And no person shall be holden to answer 
for any crime, the: punishment of which may be death or 
imprisonment for life, unless ona presentment or an in- 
dictment of a grand jury.” = (For common-law. offenses, 
presentment by grand jury unnecessary. 3 Connecticut 


R., 112.) 
Dakota. 


Revised Code .for 1847, p. 633, sec‘ion 4: 


‘Crimes are divided into— 

“First. Felonies. 

‘Second. Misdemeanors. 

‘Section 5. A felony is acrime which is, or may be, 
punishable with death, or by imprisonment in the ferritorial 
prison, 

‘Section 6. Everv other crime is a misdemeanor.” 


Same volume, page 727: 


‘SEcTION 7. Every public offense must be prosecuted by 
indictment, except-— 

“First. Where proceedings are had tor the removal of 
civil officers of the Territory. | 

Second. Offenses arising in the militia when in actual 
service, and in the land and naval forces in time of war, 
or which this Territory may keep, with the consent of Con- 
gress, in time of peace.” 


Delaware. 


Revised Code of Delaware, as amended, 1874, page 794, 
Chapter 133. Section 4 is as follows: 


“If any person shall be convicted of a crime deemed 
felony by any law of this State, and judgment be rendered 
on such conviction, he shall be forever disqualified and in- 
competent to be a witness on any occasion, or to make affi- 
davit, or to take an oath or affirmation, except to an answer 
in chancery, when expressly required by this court, or to 
make a probate of debts, demands or accounts due to him 
from an estate of a deceased person.” | 


Constitution State of Delaware, Article 1, Section 8: 


‘No person shall, for any indictable ottense, be proceeded 
against criminally by information, except in cases arising In 
the land or naval forces, or in the militia when in actual 
service, in time of war or public danger. 


District of Columbia. 


Revised Code of the District of Columbia, 1857, chapter 
139, section 1: 
‘All offenses are either felonies or misdemeanors. Such 
° offenses as may be punished with death, or confinement in 
the penitentiary, are felonies; all other offenses are mis- 
demeanors.” (This code was never adopted. ) 
And see act of Congress of 1870, 16 Stats., 153; also 


Q 


brief of Shellabarger & Wilson, p. 33. 


Florida. 


Constitution of Florida, article 1, section 16, provides: 


«That no person shall be put to answer any criminal 
charge, but by presentment, indictment, or impeachment.” 


Georgia. 


Code of the State of Georgia, 1882, page 1135, section 
4304 : 
‘<The term fe/ony, when used in this Code, shall be con- 
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strued to mean an offense for which the offender on con- 
viction shall be liable by law to be punished by death or 
Imprisonment in the penitentiary, and not otherwise.” 


Idaho. 

Revised laws of Idaho, 1874-5, page 364, section 2: 

‘¢ Public offenses are divided into— 

“Ist. Felonies. 

‘© 2d. Misdemeanors.” 

Section 3: 

“A felony is a public offense punishable with death, or by 
imprisonment in the territorial prison 

Section 4: 

“Every (other) public offense is a misdemeanor. 

Section 6: 

“ Every public offense must be prosecuted by indictment, 
except— 

“1st. When proceedings are had for the removal of 
a civil officer of the Territory. 

“2d. Offenses arising in the militia, when in actual ser- 
vice, in time of war, or which this Territory muy keep, 
with the consent of Congress, in time of peace. 

‘3d. Offenses tried by the justices and probate courts.” 


Iowa. 

Code of Iowa, of 18738, p. 642, section 4104: 

“A felony is a public oftense which is, or in the discretion 
of the court may be, punished by imprisonment in the pen- 
itentiary.” ; 

Section 1051: 

«Every other public offense is a misdemeanor.” 

McClain’s Annotated Statutes of 1880, (lowa,) vol. 2, 
p. 1218, article 11, of the Constitution : 


«All offenses less than felony, in which the punishment 
does not exceed a fine of one hundred dollars or impris- 
onment for thirty days, shall be tried summarily before a 
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a justice of the peace, or other officer authorized by law 
on information, under oath, without indictment or the inter- 
vention of a grand jury, saving to the defendant the right 
of appeal; and no person shall be held to answer for any 
higher criminal offense, except on presentment or indict- 
ment of a grand jury, except in cases arising in the Army 
or Navy, or in the militia when in actual service in time 
of war or public danger.” 


Illinois. 


Constitution of the State of Llinois, of 1870, article 2, 
Bill of Rights. Section &: 

«No person shall answer for a criminal offense unless on 
indictment of a grand jury, except in cases where the pun- 
ishment is by fine or by imprisonment otherwise than in 
the penitentiary. In cases of impeachment, and in cases 
arising in the Army and Navy, or in the militia when in 
actual service in time of war or public danger: Provided, 
that the grand jury may be abolished by law in all cases.” 

Article 7, Section 7: 

“The general assembly shall pass laws excluding from 
the right of suffrage persons convicted of infamous crimes.” 


SEcTION 70, chapter 46, Revised Statutes of Illinois of 
1874, provides : 

‘No person who has been legally convicted of any 
crime, the punishment of which is confinement in the pen- 
itentiary, shall be permitted to vote at any election unless 
he shall be restored to the right to vote by pardon. (See 
Constitution, article 7, section 7.) 

Criminal Code of Illinois, Revised Statutes of 1874, 
chapter 38, division 2, section 5, provides : 

“A felony is an ottense punishable with death, or by 
Imprisonment in the penitentiary.” 

Section 6: 


‘* Every other offense is a misdemeanor,” 


Indiana. 


Revised Statutes of Indiana, 1881, chapter 3, page 298, 
article 1, section 1: ; 

“All crimes and public offenses which may be punishable 
with death or imprisonment in the State prison shall be 


denominated felonies; and all other offenses against the 
criminal law shall be denominated misdemeanors.” 


Section 293, page 349: 


‘ Whenever any person is imprisoned in the State prison, 
he shall be kept at hard labor therein during the period for 
which such person was sentenced.” 


Kentucky. 


General Statutes of Kentucky, 1883, page 317, chapter 
29, article 1, section 1: 

“Offenses are either felonies or misdemeanors. Such 
offenses as are punishable with death or confinement in 


the penitentiary are felonies; all other offenses, whether at 
common law, or made so by statute, are misdemeanors.” 


Article 13, section 13, of the Constitution of Kentucky, 
(Bill of Rights,) General Statutes of Kentucky, 1883, page 
121, provides: 

“That no person shall, for any indictable offense, be 
proceeded against criminally by information, except in cases 
arising in the dand or naval forces, or in the militia, when in 
actual service, in time of war or public danger, or by leave 
of court for oppression or misdemeanor in office.” 


Kansas. 


General Statutes of Kansas, 1868, chapter 31, page 383, 
title “‘ Crimes and Punishments,” section 309, declares: 


“Whenever the term ‘infamous crime’ is used in this 
or any other statute, it shall be construed as meaning every 
offense for which the offender on conviction or sentence is 
declared to be disqualified, or rendered incompetent to bea 
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juror, or to vote at any election, or to hold any office of 
honor, profit, or trust, within this State.” 

Section 3038: 

“ Kvery person who shall be convicted of any felony pun- 
ishable under the provisions of this act shall be thereafter 
disqualified from holding any office of honor, profit or trust, 
or voting at any election in this State.” 

Chapter 82, page 820, article 1, section 4, defines felony: 


“A felony is an oftense punishable by death, or confine- 
ment and hard labor in the penitentiary.” 


Section 5: 


“All other public offenses are misdemeanors.” 


Louisiana. 
Constitution of Louisiana (1868), title I, (Bill of Rights), 
Article 6: 


‘“ Prosecutions shall be by indictment or information.” 


Maine. 
Revised Statutes of Maine, 18838, page 980, section 9: 
“The term ‘fefony’ includes every offense punishable by 
imprisonment in the State prison.” 
Same volume, page 937, section 1: 


‘No person shall be held to answer in any court for an 
alleged offense, unless on an indictment found by a grand 
jury, except for contempt of court, and in the following 
Cases: 

+ First. Prosecutions by informution are expressly author- 
ized by statute. 

“Second. In proceedings before municipal and_ police 
courts, trial justices, and courts-martial.”’ 


Massachusetts. 
Public Statutes of Massachusetts, 1882, page 1179: 


“Any crime punishable by death or imprisonment in the 
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State prison is a felony, and no other crime shall be so 
considered.” 


Same volume, page 1133, section 3: 


“ No person shall be beld to answer in any court for an 
alleged crime or offense unless upon indictment of a grand 
jury, except in the following cases: When a prosecution by 
information is expressly authorized by statute ; 2d, in pro- 
ceedings before a police, district, or municipal court, or trial 
justice ; ; and, 3d, in proceedings before a court-martial.” 


Michigan. 


Howell’s Annotated Statutes, volume 2, 1882, page 2278, 
section 9430: | 
«The term ‘ felony,’ when used in this statute, or in any 
other statute, shall be construed to mean an offense for 
which the offender on conviction shall be liable by law to 
punishment by death or imprisonment in the State prison.” 


Maryland. 


Constitution of Maryland in this point is like the fifth 
amendment to the Constitution of the United States. 


Minnesota. 


Statutes of Minnesota, 1878, page 17, section 7 of the 
Constitution : 

‘ No person shall be held to answer fora criminal atin 
unless on a presentment or indictment of a grand jury, except 
in cases of impeachment, or in cases cognizable by a justice 
of the peace, or arising in the army or navy, or in the 
militia, when in actual service in time of war or public 
danger.” 


Mississippi. 


Revised Code of Mississippi, 1880, section 3104, page » 
796: 
‘The terms felonies or ‘infamous crimes,’ when used in 
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this Code, shall be construed to mean offenses punished 
with death or confinement in the penitentiary.” 


Missouri. 


Revised Statutes of Missouri of 1879, volume I, page 
287, section 1676: 


«The term felony, when used in this or any other statute, 
shall be construed to mean any offense for which the 
offender, on conviction, shall be liable to be punished with 
death or imprisonment in the penitentiary, and no otber.” 


Section 1677: | 

‘“ Whenever the term ‘ infamous crime’ is used in this or 
any other statute, it shall be construed as including every 
offense for which the offender, on conviction or sentence, 
is declared to be disqualified or rendered incompetent to 


be a witness or juror, or to vote at any election, or to hold 
any office ot honor, profit, or trust within this State.” 


New York. 


Revised Statutes of New York, seventh edition, volume 
III, 1882, page 2539, chapter I, entitled “ Crimes.” Sec- 
tion 30 provides: 

“The term ‘felony’ when used in this act cr avy other 
statute, shall be construed to mean an offense for which 
the offender, on conviction, shall be liable by law to be 
punished by death or by imprisonment in a State prison.’’ 


Section 31: 


«Whenever the term infamous crime is ane | in any stat- 
ute it shall be construed as including every oftense punish- 
able with death, or by imprisonment in a State prison, and no 
other.” 


New York Criminal Code of 1885, as amended, chap. 
676, sec. 4: 


‘‘A crime is either a felony or a misdemeanor.” 
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Nebraska. 


Compiled Statutes of Nebraska, 1881, page 705, section 
247 : 

“The term ‘felony’ signities such an offense as may be 
punished with death or imprisonment in the penitentiary. 
Any other offense is denominated a misdemeanor.” 


Nevada. 

Compiled Laws of Nevada, volume I, page 108, sec. 8: 

‘‘ No person shall be tried for a capital or other infamous 
crime (except in cases of impeachment and in cases of the 
militia when in actual service, and the land and naval 
forces in time of war, or which the State may keep, with 
the consent of Congress, in time of peace, and in cases of 
petit larceny, under the regulation of the legislature,) except 
on presentment or indictment of a grand jury.” 


: New Jersey. 
Constitution of the State of New Jersey, Art. 1, sec. 9: 
‘ No person shall be held to answer for a criminal offense 


‘under the presentment or indictment of a grand jury, except 


in cases of impeachment, or in cases cognizable by justices 
of the peace, or arising in the army or navy, or in the militia 
when in actual service, in time of war or public danger.” 

Statutes of New wsersey (1847) Title VIII, Chap. 4, 
Sec. 15: | 

‘“ No information, for a matter merely criminal, for which 
an indictment will lie, and in which no civil right is in- 
volved, nor ferfeiture or penalty given by law to any pri- 
vate person or informer is prosecuted for, shall, from and 
after the passing of this act, be accepted or sustained in 
apy court in this State.” 


New Mexico. 
Statutes of New Mexico (1884) Sec. 669: 


“A felony is a public offense punishable with death, or 
which is, or in the discretion of the court tay be, punishable 
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by imprisonment in the penitentiary or territorial prison; or 
any other public offense which is or may be expressly de- 
clared by law to be a felony.” 


Section 670: 
“ Every other public offense is a misdemeanor.” 


Section 672: 

‘No person shall be held to auswer for a criminal of- 
tense unless on the presentment or indictment of a grand jury 
except in cases of impeachment, or in cases cognizable by 
a justice, or arising in the army or militia when in actual 
service, in time of war or public danger.” 


North Carolina. 
Vattel’s Revisal, p. 32, sec. 12, Constitution of 1868: 


“ No person shall be put to answer any criminal charge, 
except as hereinafter allowed, but by indictment, present- 
ment, or impeachment.” 


Oregon. 


General Laws of Oregon, (1843-1872), p. 341, sec. 3: 

“A felony is a crime punishable with death, or which is 
or may be punishable with anprisonment in the penitentiary 
of this State.” 


Section 5: 
“ No-person can be tried for the commission of a crime, 


but upon the indictment of a grand jury, unless otherwise 
expressly provided by law.” 


Pennsylvania. 


Brightley’s Burdon’s Digest, vol. I, p. 31, Constitution, 
as amended in 1838, 1850, 1857, and 1864, section 10: 


‘‘ No person shall, for any indictable offense, be pro- 
ceeded against criminally by iyformation, except in cases 
arising in the land or naval forces, or in the militia when 
in actual service in time of war or public danger; or by 
leave of the court for oppression or misdemeanor in office.” 
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Rhode Island. 


Public Statutes of Rhode Island, (1882,) page 697, sec- 
tion 1: 


‘¢ No person shall be put on trial for any offense before 
the Supreme Court or Court of Common Pleéas, except 
upon indictment found by a grand jury, or In case of an 
appeal from the sentence of a justice’s court.” 


South Carolina. 


Constitution of South Carolina, (1868,) article I, declara- 
tion of rights, section 19: 


“All offenses less than ‘ felony,’ and in which the puuish- 
ment does not exceed a fine of one hundred dollars or im- 
prisonment for thirty days, shall be tried summarily before 
a justice or other officer, authorized by law on information 
under oath, without indictment or intervention of a grand 
jury, saving to the defendant the right of appeal; and no 
person shall be held to answer for any higher crime or 
offense, unless on presentment of a grand jury, except in 
cases arising in the land or naval service, or in the militia 
when in actual service in time of war or public danger.” 


Revised Statutes of South Carolina, (1873,) page 708, 
part 4, chapter 127, section 2: | 

‘No person shall be held to answer in any court for an 
alleged crime or offense, unless upon indictment by a crand 
jury, except in the following cases: 

Ist. When a prosecution by information is expressly 
authorized by statute. : 

2d. In proceedings before a police court, or trial justice; 
and 

3d. In proceedings before courts-martial.” 


Tennessee. 


Code of Tennessee, (1884,) page 1146, section 6051: 


“All violations of law, punished by imprisonment in the 
penitentiary, or by the infliction of the death penalty, are 


and shall be denominated felonies, and all violations of 
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law punished by final imprisonment in the county jail, or 
both, shall be denominated misdemeanors.” 


Constitution of Tennessee, article 1, declaration of 


rights, section 14: 


“ No person shall be put to answer any crime in a charge 
but by presentment, indictment, or impeachment.” 


Texas. 
Laws of ‘Texas, 4th edition, vol. 1, p. 22, article 5, of 
the Constitution : 


‘No person shall be held to answer for a capital or 
otherwise infamous crime unless on presentment or indictmert 
of a grand jury, except in cases arising in the land or naval 
forces, or in the militia when in actual service in time of 
war or public danger.” 


Same volume, article 3109: 


«The following persons only are incompetent to testify 
in criminal actions.” * * — * 


5. “All persons who have been or may be convicted of 
felony in this or any other State of the United States, or of 
any other State or kingdom, unless such person or persons 
may have been pardoned for such crime.”’ 

Utah. 
Compiled laws of Utah, (1876,) p. 568, section 15: 


“A felony is a crime which is, or may be punished with 


_ death or by imprisonment in the penitentiary. Every other 


erime is «a misdemeanor.” 


Vermont. 
Revised laws of Vermont, (1880,) p. 830, sec. 4334: 


“ Offenses which may be punished by death or imprison- 
ment in the State prison are felonies. All other offenses are 
misdemeanors. 


Section 18: 
‘““States attorneys may prosecute by information all 
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crimes, except those which are punishable by death or by impris- 
onment in the State prison more than seven years.” 


Section 1608: 


i | “ No person shall be held to answer in court for an 

= | alleged crime or oftense unless upon indictment by a grand 

ia jury, except :n proceedings before a justice, and when a 
proceeding by information is authorized by law. 


i. | Virginia. 


| Code of Virginia, (1873,) page 1217, chapter 195, sec- 
| tion 1: 


‘‘Ottenses are eitner felonies or misdemeanors. Such 
offenses xs are punishable with death or confinement in 
the penitentiary are felonies. All other offenses are mis- 
demeanors.” 


Page 1238, chapter 201, section 2: 


“An information may be filed upon a presentment 

j or indictment of a grand jury, or upon a complaint in 

writing, verified by the oath of a competent witness; but 

iy no person shall be put upon trial for any felony, unless an 

indictment shall first have been found by a grand jury ina 
court of competent jurisdiction.” 


West Virginia. 


Code of West Virginia, (1868,) page 21, Bill of Rights: 


« No person shall be held to answer for treason, felony or 
other crime not cognizable by a justice, unless on present- 
ment or indictment of a grand jury.” 


Same volume, page, 699, section 1: 


‘Offenses are either felonies or misdemeanors, Such 
offenses as are punishable with death or continement in 
the penitentiary are felonies; all other offenses are mis- 
demeanors.” 


Same volume, page 713, section 1: 


‘¢ Prosecutions for offenses againet the State, unless other- 
wise provided, shall be by presentment or indictment. The 
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trial of the person on a charge ot felony shall always be by 
Indictment.” 


Washington Territory. 

Statutes of Washington ‘Territory, 1855, page 76, chap- 
ter of Crimes and Punishment, section L: 

* No person shall be held to answer in any court tor an 
alleged ere ov offense, unless pom an mdietinent bv ral grand 
Jury, except in proceedings betore a justice of the peace, or 
before a court-martial.” 

Chapter 2, page 7S, section LIL: 

“AIL offenses which may be punishable by imprison- 
ment in the pewtentiary ave felonies, and all other offenses 
are misdemeanors,” 


Wisconsin. 


Revised Statutes of Wisconsin (L878), page i7, section 
Sof the Constitution of Wisconsin: 

“NO person shall be beld to answer tora cram offense 
Unless on the Pres Whincndl OV mdictinicnel of grind sur, CX 
cept 1h Cases Of Hapeachincnd, ol it Cuses cognizable LV js- 
tees of thi Pedtee, or APISIN GY inh thie ailiis cot navy, (>t ih tlie 
militia When in actual serviee, in tiie of war or pablie 
danger.” 


Same volume, page LOss, section 4057: 


ray e ° o ' 
“The term *fefowy? When used in anv statute shall be 
construed to mean an otkense for whielt the offender, crth 


eonviction, shall be linble by Jaw to be punished bby lene 
prisonment ina Slate prison.” 


Wyoming. 
Compiled) Laws of Wyoming (1876), page 169. chapter 


16, seetion |: 


“Crimes which may be punished by death or Huprison- 
mentin the penitent ‘ry shall be denominated felonies. And 
all other offenses against the criminal law of this territory 
shall be denominated misdemeanors.” | 
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of inquiry as to the guilt or innocence of the accused of 


May it please the Court: : 
The judges before whom this cause was heard in the 


Circuit Court upon error to the District Court, having an-" 


nounced that they are divided in opinion upon questions 


arising on the trial of the same, and having certified to 


this court five points upon which they are so divided, and 
ordered the cause to be stayed until the decision of the 


said points by this court. 


These points are of such a character that the question | 


the charge preferred against them in the information is = 


not now under consideration, and I am relieved from all 


necessity of discussing those matters of fact, and, indeed, © 


they cannot, with propriety, be said to be before this ~ 


court; for, in such a discussion upon these points, the ab- a 


stract question of law is the real question, and the individ- 4 


ual in whose behalf that question is presented does not ~ 


enter into the contemplation. 


I. 4 

WHETHER THE CRIMES, OR ANY OF THEM, CHARGED AGAINST THE @ 
DEFENDANTS IN THE COUNTS OF THE INFORMATION, ARE IN- = 
FAMOUS CRIMES WITHIN THE MEANING OF THE FIFTH ARTI- | 

CLE OF AMENDMENT TO THE CONSTITUTION OF THE UNITED | 
STATES. 
The provision of the amendment applicable here is = 

as follows: | 


“ No person shall be held to answer for a capital, or. 


oe 


otherwise infamous crime, unless on the presentment 


“ or indictment of a grand jury, except in cases arising in | 


“the land or naval force, or in the militia, when in actual ~ 


service, in time of war or public danger. ’ 
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The defendants were tried, upon an information filed, 
for a conspiracy, under section 5440 of the United States 
statutes at large. That statute denounces, as a crime, any 
conspiracy between two or more persons to commit any 
offense against the United States, where one or more 
of such parties do any act to effect the object of the con- 
spiracy. The penalties enforced are a fineof not less than 
$1,000, nor more than $10,000, 1nd imprisonment of not 
more than two years. The sentence imposed in this case 
was a fine of $5,000 and imprisonment in the penitentiary 
of the State of Illinois, at Joliet, for a term of two years. 

It is claimed that the court acquired jurisdiction under 
sections 5512, 5511 and 5403, and that the acts done 
under general section 5440 are embodied in these sec- 
tions, and therein denounced as crimes against the United 
States. 

If this case falls within the terms of the decision of 
this court in the case of Ax parte Wilson, that the crimes, 
or any of them, charged against the defendants, ‘are infa- 
mous, then this proceeding is void, and it only remains to 
be shown that these crimes are such as this court in that 
case held to be infamous, holding, as I understand that 
decision, broadly and in the enlightened view of our day 
and generation, that it is the punishment and _ conse- 
quences to the offender that renders the crime infamous. 

[t seems to me that the decision of this court in the 
case of Ex parte Wilson, 114 U.S. 417, is decisive and 
conclusive of this case, to the extent that the plaintiff in 
error can be subject to trial forsthe offense charged only 
by indictment, and not by information. 

In the opinion referred to, Judge GRAY quotes ap- 
provingly Lord AUCKLAND in his principles of penal law, 


namely : that “ there are two kinds of infamy; the one 


< 


“ founded in the opinions of people respecting the mode 


“ of punishment ; the other in the construction of law re- 


‘ specting the future credibility of the delinquent. ” The 


punishment awarded in this case does not fall within the 
latter classification that, as a matter of law, their compe- @ 
tency as witnesses was affected ; but, as a matter of fact, a 
their future credibility is affected “in the opinions of the © | 
people,” and the standing of a convict in this respect is of 
that character that his testimony invariably calls.for a cor- — 
roboration before it is given the weight or consideration 
of areputable witness. 3 


But the first definition above quoted falls within this — 
case, and to make it clear, the court says that “ whether | — 
“a man shall be put upon his trial for crime, without 4 
“ presentment or indictment by a grand jury of his fellow- 


‘citizens, depends upon the consequences to himself, if he 
“ shall be found guilty. ” 

Further, it ‘s said, upon quoting from Blackstone: 
“ The question whether the prosecution must be by — 
“ indictment, or might be by information, then, is depend- : 
“ent upon the consequences to the convict himself.” 
Therefore, as to what the court, in its discretion, might 
have done by virtue of the statute under which plaintiffs = 
in error were sentenced, that is, made the punishment . 
lighter by imposing a less fine, a shorter and less harsh— 4 
punishment is not, and does not affect the question, 4 
because the statute authorized the court to award an 
infamous punishment, which was in fact awarded, and the 
court, in the Wilson case, say that, “ if the accused is in 
‘danger of being subjected to an infamous punishment, 
“if convicted, he has a right to insist that he shall not be 
: put upon his trial, except upon the accusation of a grand | 
“ What punishment shall be a 


“jury.”’ Again, it is said’: 


“considered as infamous, may be affected by the 
‘changes of public opinion from one age to another. 


In former times, being put in the stocks was. not 
considered necessarily as infamous. , ” ° 
“But at the present day, either stocks or whipping 
might be thought an infamous punishment.” It was 
probably in view of the latter sentiment that Congress, 
in the last quarter of a century, «bolished flogging in the 
United States navy. There is but one sentiment or opinion 
among people in reference to a person convicted of acrime 
for which he is sent to penal servitude: that infamy is his 
to such a degree that he can never outlive it by the most 
exemplary habits of life. It follows and haunts him to the 
grave, and inflicts odium upon his children even unto the 
third generation. He can no more wipe out the damning 
record or regain his place than the scarlet woman. The 
record of infamy is indelibly fixed. 

The case of Fones v. Robbins, 8 Gray, 349, is cited by 
the court approvingly in the Wilson case, the forcible ex- 
pressions of Chief Justice SHAW being especially quoted, 
namely: ‘“ Whether we consider the words ‘ infamous 
“ punishment’ in their popular meaning, or as they are 
“ understood by the Constitution and laws, a sentence toa 
“state prison for any term of time must be considered as 
“ falling within them. The convict is placed in a public 
“place of punishment common to the whole State, subject 
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to solitary imprisonment, to have his hair cropped, to be 


oe 


clothed in conspicuous prison dress, subjected to hard 


6“ 


labor without pay, to hard fare, to coarse and meager 


oe 


food, and to severe discipline.” 
All, each and every one of which conditions is true 
of, and applicable to the present case. Again he says: 


“Some of these a convict in a house of correction is sub- 
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“ various names of workhouse and Bridewell, has not the ~ 
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between imprisonment in the penitentiary and in the | 


ss 7 
ject to, but a house of correction under that and the ~ 


same character of infamy attached to tt.” . 
Public opinion draws a wide line of distinction | 


county jail, because imprisonment in the penitentiary 1s 


an infamous punishment, and is the result of an infamous 
crime. But Judge SHAW goes further, and in language 
which has met the approval of this court, says: “ Besides, 


66 


“6 


the State prison, for any term of time, is now by law 4 
substituted for ali the ignominious punishments formerly 2 
in use, and wuless this ts infamous, then there ts now no = 
infamous puntshment other than capital.” a 


In the Wilson case, the court say: 

“ The scepe and effect of this (the 5th amendment), 
as of many other provisions of the Constitution, are 
best ascertained by bearing in mind what the law was 
before. . . " At that time, it was already 
established law, that the zzfamy which disqualified a 
convict to be a witness, depended upon the character of 


‘the crime. The disqualification to testify appears to 
‘have been limited to those adjudged guilty of treason, 


felony, forgery, etc., and not to have extended to cases 


“ of private cheats or the uttering of counterfeit coin or 


‘forged securities. ” 


“ But the object and very terms of the provision in 


‘fifth amendment show ¢that incompetency to be a wtt- 


és 
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‘ness ts not the only test of its application. By the law of 
‘England, informations were not allowed for any felony. 
‘The fifth amendment, declaring in what cases a grand 
‘jury should be necessary, and, in effect, affirming the 


rule of the common law upon the same subject, substi- 
tuting only for capital crimes or felonies, ‘a capital or 
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“ otherwise infamous crime,’ manifestly had in view that 


ée 


rule of the common law, rather than the rule on the 
’ very ditterent question, of the competency of witnesses.” 

The court, in speaking of the general concert of 
opinion in the Circuit and District courts toward sustain- 
ing informations for any crime, a conviction of which 
would not, at common law, have disqualified the convict 
to be a witness, say to this: “ Tie court is of the opinion 


“that the competency of the defendant, if convicted, to 


“be a witness in another case, is ve/ the true test. When 
4s 


the accused is in danger of being subjected to an_infa- 


‘mous punishment, if convicted, he has a right to insist 


ee 


he shall not be put upon his trial, except on the accusa- 


és 


tion of a grand jury. What punishments shall be con- 


té 


sidered as infamous may be affected by the changes of 


é 


public opinion from one age to another. ” 


“ For more than a century imprisonment at hard labor 
“in a State prison or penitentiary, or other similar institu- 
“tion, has. been considered infamous punishment in 
‘England and America.” 

The same view has been forcibly expressed by Chief 
Justice SHAW. Speaking of imprisonment in the State 
prison, which by the statutes of Massachusetts was required 
to be at hard labor, he said: “ Whether we consider the 
“ words ‘infamous punishment’ in their popular meaning, 
“or as they are understood by the Constitution and laws, 
“a sentence toa State prison for any term of time must 
be considered as falling within them. 7 63 ° 
“ Besides, the State prison for any term of time is now 
‘by law substituted for all ignominious punishments for- 
“merly in use, and unless this is infamous, then there is 


i 


now no infamous punishment other than capital. This 


es 


court, concluding, then say: Imprisonment at hard 
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“ labor, compulsory and unpaid, is, in the strongest sense 4 
“ of the words, involuntary servitude for crime.” 

If the plaintiffs in error were to serve their sentence, 
involuntary 


it would be imprisonment at hurd labor, 
servitude for crime.” There is no escape from this, once ~ 
the gates of the bastile at Joliet closes upon them—that — 
place in Illinois where the clouds of heaven look darkest 
over the dome of the State penitentiary—no hope in the 
future. Life thereafter is but an existence. The world, 
society, never receives the convict. Infamous he has 
been made, infamous he will remain till the grave closes 
over him, leaving to his children the heritage of a blasted 
name and reputation. 

But this is not all. Section 70, chap. 46, Revised 
Statutes Illinois, provides that “ No person who has been "4 
“ legally convicted of any crime, the punishment of which — 
“is confinement in the penitentiary, shall be permitted to 
“ vote at any election unless he shall be restored to the 
“ right to vote by pardon. 8 

This section was enacted in conformity with the man- 
date to the Legislature, provided by sec. 7, art. 7, Con- 
stitution of Illinois, whichis that “ The General Assembly 
“ shall pass laws excluding from the right of suffrage per- 
“sons convicted of infamous crime.” The Legislature, 
then, in passing that act, considered, and, in fact, made 
every offense punishable by confinement in the _ peniten- 
tiary an infamous crime. 

Itis provided by sec. 277, chap. 38, Rev. Stat. 
of Il.: ° A felony is an offense punishable with death 
‘or by ¢zmprisonment in the penitentiary. ” 

Sec. 278: “ Every other offense is a misdemeanor. 

Sec. 1, chap. 40, Rev. Stat. Ill., provides that where 
a marriage has been contracted and it shall be adjudged 


1O 


that either party has been convicted of felony or other in- 
famous crime, it shall be lawful for the injured party to 


obtain a divorce and dissolution of such marriage. 


Sec. 1, chap. 108, Rev. Stat. Ill., provides: “ That 
“the penitentiary at Joliet, in the county of Will, until 
‘ otherwise provided by law, shall be the general peniten- 
“ tiary and prison of this State for the confinement and 
“reformation, as wel) as for pruutshment of all persons 
‘sentenced by any court of competent jurisdiction in 
“this State, for the commission of any crime the 
“punishment of which is confinement in the penitentiary, 
"in which the person so sentenced shall be securely con- 
“ fined, employed at hard labor, and governed in the man- 


te 


ner hereinafter directed.” 


Section 5539, Revised Statutes of the United States, 
provides: : 

“ Whenever any criminal, convicted of any offense 
‘against the United States, zs zmprisoncd in the jail or 
“ penitentiary of any State or Territory. such criminal 
“ shall, in all respects, be subject te the same discipline 


and treatment as convicts sentenced by courts of the State 
“or Territory in which such jail or penitentiary is situated, 
“and while so confined therein shall be exclusively under 
“the control of the officers having charge of the same, 


+6 


under the laws of such State or Territory.” 


Section 5541 of same provides: 

“ In every case where any person convicted of any 
“ offense against the United States, is sentenced to im- 
“ prisonment for a period longer than one year, the court 
* by which the sentence is passed may order the same to 
“be executed in any State jail or penitentiary within the 


“ district or State where such court is held, the use of 
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which jail or penitentiary is allowed by the Legislature 
“ of the State for that purpose.” 


As to the construction to be placed upon these 
sections, | am not without authority of the highest char- 
acter, for this court, in the case of ex parte Karstenadtck, 
93 U. S. 396, in citing and ccmmenting upon these 
sections, 5539 and 5541, 5540 and 5542, held: “ The 
“language is explicit, and, taken by itself, is certainly 


é 


sufficient to authorize imprisonment in penitentiary, af 


the discretion of the court, in all cases where the sentence 
‘is for a longer term than one year. But the counsel for 


° 


‘the petitioner, in their argument, refer to other sections 
‘of the statute, which in terms provide for, punishment 
at hard labor, and they seek to confine the power of 


‘imprisonment in a penitentiary to such cases; because, 


e 


‘as they claim, imprisonment in a penitentiary necessarily 
implies imprisonment at hard labor, and where the 


o 


‘punishment provided for by statute is imprisonment 
alone, a sentence to confinement at a place where 
hard labor is imposed, as a consequence of the im- 
‘ prisonment, is in excess of the power conferred. We 


o 
- 


have not been able to arrive at this conclusion. In 


‘cases where the statute makes hard labor a part of the 


o 


‘punishment, it is imperative upon the court to include 


o 
o 


that in his sentence. But where the statute requires 
‘zmprisonment alone, the reverse provisions which have 


‘just been referred to place it within the power of the 


- 
o 


court at its discretion to order execution of its sentence 
at a place where labor is exacted as part of the. discip- 
‘line and treatment of the institution or not, as it pleases. 


“ Thus a wider range of punishment is given, and 


‘the courts are left at liberty to graduate their sentences, 


so as to meet the ever varying circumstances of the 


' 12 


‘cases which come before them. If the offense is fla- 
“ grant, the penitentiary, with its discipline, may be called 
“into requisition; but if slight, a corresponding punish- 
“ment may be inflicted within the general range of the 
law.” 

- The plaintiffs in error were given the extreme punish- 
ment and fined $5,000 each. 

A word as to the argument of the special counsel, 
who have filed a brief in this cause on behalf of the pros- 
ecution. By them, this authority of the most explicit 
and commanding character is sought to be overruled by 
a quotation from Webster’s dictionary, defining the words 
discipline and treatment. If all the definitions given by 
Webster of these words had been. cited, it would be 
found that those not quoted negatived the position taken 
as to the applicability of those quoted. 

It is then argued that a sentence to the penitentiary, 
including hard labor, where every convict is put at 
hard labor, is vot infamous; but that a sentence to the 
penitentiary at hard labor is imfamous. Again, they 
sav: “Itis clazmed, rather than shown, that Karsten- 
“ dick had been sentenced to the penitentiary, where he 


sé 


would be confined at hard labor. The claim was that 
“imprisonment in a penitentiary xecessarily implied im- 
‘ prisonment at hard labor.”” If this requires answer, I 
say I have shown by the statutes cited that the plaintiffs 
inerror would be confined at hard labor by this sentence, and 
have shown by the same authority that imprisonment in the 
penitentiary xecessarily implies imprisonment at hard 
labor , even if the warden should attempt to evade the 
law, the contractors, who are entitled to the labor of the 
convicts, which to them is of great profit, would not per- 


mit it. 


ee a ae 


ed en St ens 


OW DOERR OS AOL HOE 


so inser 


ray ee oon Wee Ree) Uy ee ae “t Ok tip aes ee & 
=5 NR: So RRS ER BCR RE oT EE Oe 


13 


In referring to the case of ex parte Wilson in said brief, 
counsel finally abandon the attempt to show, that that 
case is not decisive of the one at bar, and cut the Gor- 
dian knot by exclaiming: “ The Wilson case belongs 


’ 


“to the class of ‘ hard cases’ which are proverbial for 


‘making dad law. From the_ report of the case, it 
“ would seem that Wilson’s conviction was wholly un- 
‘ warranted ; that he was guilty of nothing more thana 
‘fraud or cheat. His case appeals strongly to the sym- 


‘ pathies of the court.” 


I would merely say to this, that following this case, 
as reported in the 114 U. S., from page 417 and ending 
on page 429, on this latter page commences also the de- 
cision of this court in the case of the United States v. 
Petit, which was an information on Revised Statutes, 5457, 
for the offense of passing a counterfeit half dollar, the 
same question was raised and decided in the affirmative, 
on the authority of er parte Wilson, decided at the pres- 


6 


> 


ent term.’ 


In one part of said brief it is said the considerations 


a 


of sympathy in the Wilson case “ are conspicuously absent 
in the present case,” and then in another part we are told 
that “ the offense consists simply and wholly in confedera- 
“ting or combining together to do certain unlawful acts. 
“ From'a moral standpoint, there is nothing especially base 
“or wicked in mere confederation.” This, then, if I can 
comprehend the brief, is applicable to the Wilson case, 


according.to the views urged in said brief. 


II. 
WHETHER THE DEFENDANTS CAN OR NOT BE HELD TO ANSWER IN 
THE COURTS OF THE UNITED STATES FOR THE CRIMES CHARGED, 
OR ANY OF THEM, AGAINST THEM HEREIN, OTHERWISE THAN ON 


THE PRESENTMENT OR INDICTMENT OF A GRAND JURY. 


The defendants were proceeded against by informa- 
tion. 

Briefly, the origin of prosecuting by information 
was by filing an information in the exchequer by the 
King’s Attorney-General, and instituted to redress a pri- 
vate wrong, by which the property of the Crown was 
affected, and to recover forfeitures occasioned by ¢rans- 
gressing those laws, which were enacted for the establish- 
ment and support of the revenue, and, in later times, for- 
feitures of the goods themselves, as well as personal pen- 
alties on the parties were inflicted, by act of Parliament, 
for transgressions against the laws of customs and excise. 
The court in which these informations were filed, namely, 
the Court of Exchequer, was inferior in rank, not only to 
the Court of King’s Bench, but to the Common Pleas also. 
It was set up by William the Conqueror, and intended 
principally to order the revenues of the Crown and to re- 
cover the King’s debts and duties. The primary and 
original business of this court was to call the King’s 
debtors to account by 67// filed by the Attorney-General, 
and to recover that which belonged to the Crown; and so 
the jurisdiction of this court was entirely separate and dis- 
tinct from that of Common Pleas and King’s Bench, the 
latter being to correct all crimes and misdemeanors, the 


exchequer to adjust and recover the revenue. 
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True it is, that the right to file information in the 
Federal courts, is not derived from the common law; their 
powers come from Congress. There is no common law of 
the United States, nevertheless, when Congress enacted, 
by Section 1022, Revised Statutes United States, that 


‘ all crimes and offenses committed against the pruvisions 
“ of chapter 7, title crimes, which are not infamous may be 
“ prosecuted either by indictment or by information, filed 
“ by the district attorney.” It is clear that infractions 
against the revenue are crimes, but not infamous, unless 
the consequences or punishment makes them so, and as to 
those not infamous, information w_uld lie. 3 

In cases where they are allowed, a proper regard for — 
the liberty of the individual will not permit them to be 
filed, unless the proper foundations are laid and leave of 


court obtained. 


Cole on Information, p. 14, says: 
“The court always considers an application for a 


46 


criminal information as a summary extraordinary remedy, 
“ depending entirely on their discretion, and therefore not 
“only must the offense itself be of a serious nature, but 
the prosecutor must apply promptly, or must setisfac- 


torily account for apparent delay. He must also come 


“into court with clean hands and be free from any blame 


“with reference to the transaction complained of. He 
must prove his entire innocence of everything imputed 
“to him, and must produce such legal evidence of the 
“ offense having been committed bythe defendant as would 


‘warrant the grand jury in finding a true bill against the 
defendant, otherwise he will be left to the ordinary rem- 


‘edy by action or indictment.” 
In King v. Wellett,6 Term Rep. 294. the court say: 
“ The affidavits or oaths of these persons of what Etherly 
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“ had said, though the fact being that Etherly had carried 
“a challenge, for which they were proceeding against him 
“ by criminal information, or trying to, the information 
“or oaths of these persons would not be legal evidence 
“against the defendant, and that this court could only 
‘grant on information, ez evidence that would support a 


i) 


bill or indictment. ”’ 


In United States v. Maxwell, 3d of Dillon, p. 275, 
the court said they would “ require probable cause of guilt 
“to appear by the oath of some credible person, before 
“we will allow an information to be filed and warrant of 
“arrest issue. If the accusation is a grave one, or where 
“the charge seems to be doubtful, the court wil refuse 
‘leave to file an information, and compel the district at- 


“torney to lay it before the grand jury.” 


[ now call attention to the basis upon which this in- 
formation was filed, which was upon the affidavit of one 
Albert M. Day, the defendants arrested and held in enor- 
mous bail for this kind of an offense—unheard of bail. 
Day swears that at an election held November 4, 1884, 
there were votes cast in the district for candidates for 
representatives in the Congress of the United States, 
and for other offices, and that afterwards, on or about 
November 21, 1884, at said district, divers persons un- 
lawfully conspired together to mutilate, change and 
that this 


es 


falsify the poll-books, certificates, etc., and 
“afhant is ezformed and verily believes, that among 
“the persons guilty of said conspiracy aforesaid, and 
“of .the acts done in turtherance of said conspiracy 
aforesaid, was Joseph C. Mackin, William J. Gallagher, 


“Arthur Gleason and Henry Biehl; and ¢hzs affiant ts 


7 
- 


informed and believes that each and every of said per- 
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“sons so nemed did one or more acts in furtherance of 

§ “ said conspiracy. ” | 
That is, the informer, Day, does not state any in- 
formation he possesses ; he does not claim to have any ; 
he does not make oath that he has any knowledge of or 
knows that these defendants have committed any crime or 
offense ; he swears some one informed him, and he be- 
lieves the informant. If true, why not take the best evi- 
dence; why not bring up ¢/e informer; let him make oath 
or appear before the grand jury; why take this hearsay 
evidencé or rumor, and upon that arrest a man for a 
crime? Is not this a travesty of justice; ought any 
court to justify the proceedings that have been taken in 
this case thus inaugurated ? It would be grotesque, if it 


were not outrageous, for any court or grand jury to even 


receive, let alone to act upon, evidence of this character, 
upon which to base an arrest and trial. I say the court 
had no power; it could acquire no jurisdiction to issue a 
warrant for the arrest of these defendants until some evi- 
dence was submitted that a crime or offense had been by 
them committed for which they could be tried in that court. 


RRO on ane ty ape gmiern nner Poel ties eect 


Bui I further contend that in this case an infcrmation 
could not be filed under any circumstances, because the 
offense for which these defendants have been convicted 


BAP LORE TSO 


and sentenced zs infamous. Jadge BLODGETT must have 
so regarded, for he says of it in his charge to the jury: 
“ It is‘conceded that a great crime has been committed; a 


‘crime in comparison with which armed and open treason 
* becomes atrivial offense.” I must assume that he meant 


what he said, and cannot presume upon the lattitude allowed 
to the district attorney, who, upon the trial of the cause, 
| would quite agree with the court in this, but after sentence 
to the penitentiary for two years, with all its attendant 


8 


degradation, would argue that the offense is a mere misde- 
meanor, in order that the offender should undergo and 
suffer the punishment and consequences of an infamous 


crime, and be branded with infamy for all time. 


II 1. 

ARE THE PAPERS, RECORDS, RETURNS, POLL-BOOKS, BALLOTS, 
TALLY-LISTS, CERTIFICATES, OR OTHER PAPERS DESCRIBED IN 
THE OTH AND 7TH COUNTS ©i THE INFORMATION, RECORDS, 
PAPERS AND PROCEEDINGS, OR DOCUMENTS, SUCH AS ARE EM- 
BRACED BY OR DESCRIBED IN SECTION 5403, REV. STAT. OF 
THE UNITED STATES, AND IS THE COUNTY CLERK’S OFFICE OF 
COOK COUNTY, ILLINOIS, A PUBLIC OFFICE, AND SUCH CLERK 
A PUBLIC OFFICER, WITHIN THE MEANING OF THAT SECTION, 
AND WITH REFERENCE TO THE LAWS OF THE UNITED STATES 
AND OF THE STATE OF ILLINOIS, UPON THE SUBJECT OF ELEC- 
TIONS ? 

This section provides that “every person who will- 


te 


fully destroys, or attempts to destroy, or with intent to 
“ steal or destroy, takes and carries away (1) any record, 
‘paper or proceeding of a court of justice, filed or de- 
“ posited with any clerk or officer of said court, or (2) any 
‘paper or document or record filed or ‘deposited in any 
“ public office, or with any judicial or public officer, shall,” 
etc. 

The inquiry here is, does this relate, or was it 
intended to relate to election papers, or to affect frauds 
perpetrated at elections ? What was the intent of Con- 
gress when this law was.enacted? Was it designed to relate 
to election frauds ? 

This section became a law in 1853—long before Con- 
gress had assumed or undertaken any control of the ques- 


tion of congressional elections in the different States, and 
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when it was passed it was embodied in an act entitled “An 
‘act for the prevention of frauds upon the United States 
“ Treasury.”’ There certainly could be no frauds upon the 
treasury by stealing or destroying the various election re- 
turns enumerated. Any record paper or proceeding of a 
court of justice does, and of necessity must, refer to a 
United States court; and “ or deposited with any.clerk or - 
officer of sata court,” does, and, must of necessity, refer 
to a clerk or officer of the United States court; and (2) “ any 
paper or document or record filed in any public office,” 
does, and of necessity must refer to a public office of the 
United States, namely, the treasury, or “ with any judicial 
or public officer,” necessarily a United States judicial or 
public officer. Can or will it be contended that Congress 
would or could pass an act to protect State judicial officers, 
or State records, documents and offices, and punish the 
offenders ? | 


To illustrate: Section 5405 provides that every per- 
son who attempts to influence the action of any grand or 
petit jury shall be punished by fine, etc. Suppose, then, 
a person attempted to influence a grand or petit jury of a 
State court, would a United States court have jurisdiction 
to try and punish the offender? Even though it be as- 
sumed that State courts were incompetent to enforce jus- 
tice, the time for that is not present; it may come; if it 
does, it will be when States are no more, and the legend 
United States has given way to the word America, and 
all courts under government control and jurisdiction; 
when States will be known geographically only as prov- 
inces, governed by one set of courts and one set of laws; 
when the central government assumes jurisdiction of and 


over all. 
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Section 5600 provided that “the arrangement and 
“ classification of the several sections of the revisions have 
“been made for the purpose of a more convenient and 
“orderly arrangement of the whole, and, therefore, no 
“ inference or presumption of a legislative construction 1s 
“to be drawn by reason of t»« title under which any par- 
“ticular section is placed.” 

The learned judge who tried the case below, in his 
argument to the jury, said, that for the purposes of this 
section (I should say for the purposes of this case in 
order to make a conviction), the office of County Clerk 
of Covk County, Illinois, was-a public office of the 
United States, and he and his deputies were United 
States officers. [in vain have tried to find by what pro- 
cess of legerdemain Congress in 1853 made this county 
office a public office of the United States, and the County 
Clerk and his deputies United States officers, for the pur- 
pose of fitting into an election law oi Congress, passed 
subsequently, in 1867, to effect an election fraud in 1884, 
committed in said county, on the vote of a member of the. 
Illinois Legislature. Verily, that Congress of 1853 were 
wise in their day and generation. In an old Italian tome 
we find it was held that, in order to secure the right to 
exact a pound of flesh, there must not be a drop of blood, 
nor, when the law gives a pound, it were a crime to take 
less than the pound, but it is advocated to take more than 
the pound, and all blood, to force a conviction; the old 
plea was for mercy: in the latter, the cry of crucify 
him is manifest. Portia was the better Daniel. 

[It is doubtless good law, that where a verdict is gen- 
eral, and there be bad counts, but if there is one good 
count the verdict will stand ; but it is equally good law, 


that in a criminal case erroneous instructions are not 
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cured by those given which are good, for: no one can 
know but what the jury found the defendant guilty on the 


erroneous instruction. 
Stetnmeyer Vv. The People, 9§ Ul. 383. 

As to these two counts (6th and 7th) for the viola- 
tion of section 5403, his Honor, Judge BLODGETT, 
charged the jury that the defendants were charged “ also 
“to violate section 5403, by conspiring to destroy a 
“paper, to wit, the poll-book, tally-sheet and ballots, 
“which were properly deposited in the office of the 
“ county clerk, being a public office, wherein such poll- 
" books, tally-sheets and ballots were properly deposited 
’ for the purpose of furnishing the proof authenticating 
“the election of a member of Congress, and for that 
“ purpose tie office of county clerr of this State is a public 
“ office of the United States.” 

This I hold to be unqualifiedly erroneous. - True, 
the judge says the office of a clerk of a county of a State 
is a public office of the United States. From whence 
comes his power so to declare it? If he declared that 
the Governor of Illinois was a public officer of the United 
States, I apprehend it might well be said we give your 
declaration to the winds ; it has no more efficacy. Over 
this office the laws of the State of Illinois only hold sway; 
the office and the officer are governed by its jaws. Its 
records and papers and the custody, the mutilation, de- 
struction or stealing of them are held subject and 
protected from violation by the laws of the State 
of Illinois, and not by the laws of the United 
States, for any purpose whatever; only by virtue of the 
laws of the State were these papers and documents placed 
in that county office, in charge of the county officer, and 


by 
to 


not by virtue of any law of the United States. Congress 
would not have the power to designate in what county or 
State office the returns of an election should be deposited; 
that is a matter that pertains purely to local self-govern- 
ment. This is an attempt to obtain jurisdiction by false 
pretense, pretending that a fact exists which does not ex- 
ist; pretending that a fact existed which everybody knew 
did not exist; pretending that the election for representa- 
tives in Congress had been affected by some frauds, when 
everybody who knew anything about it, knew that no 
such election had been affected; when everyone knew and 
knows that the only effect of those frauds and the only 
offices affected by them, was upon the vote for State sen- 
ator, and that the attempt, even there, did not succeed, 
and it is an unworthy pretense that there was any fraud 
against the representative for Congress affected or in- 


tended. 


IV. 

Do THE FACTS STATED IN THE FIRST, SECOND OR THIRD COUNTS OF 
THE INFORMATION CONSTITUTE A CONSRIRACY TO COMMIT AN 
OFFENSE AGAINST THE UNITED STATES, UNDER SECTION 5512 
OF THE REVISED STATUTES? 

There is no averment in any of these counts that the 
offenses charged affected or were intended to affect the 
election of a representative in Congress; nor was it claimed, 
or any evidence given at the trial, that such was the case. 
On the contrary, it is charged, and was proven at the trial, 
that the offenses were intended io and did affect the elec- 
tion of a State senator, and the offenses were perpetrated 
for this and no other purpose. 

And the jurisdiction of the court rests exclusively 
upon the act of Congress, and draws its power from no 


other source. Those powers must be exercised closely 
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and narrowly within these limits. In giving an interpreta- 
tion to this section, Iam aided by adjudged cases to 
reach, as I believe, a satisfactory conclusion. 

In the case of United States v. Nicholson et al., 3 
Woods, 217, Judge WoopDs says, in his charge to the jury, 
in referring to section 5415 of this same act, in which sec- 
tion 5412 is found upon the same subject matter: “I in- 


4s 


struct vou that Congress has no power to punish a State 
“ officer Seie the violation of ‘a State law zf it only affects 
the election of State, parish or ward officers, and that 
‘ section 5415 of the Revised Statutes of the United States 


‘does not undertake to punish State officers for violation 
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ca 


of State law, so far as such violation only affects the 
election or result of an election of State, municipal or 


o 
o 


parish officers. . ¥ ’ It is clear that the 


purpose of this law was only to punish a violation of the 
“State regulation so far as such regulations affected the 


o 


‘ election, or the result of an election, of a member of 
' Congress, and no further. 


The vital question in this case is, what was the intent 


ca 


‘of the commissioners in using the third ballot box? The 


‘ prosecution charges that it was done for the purpose of 


‘affecting the election of a member of Congress or the 
‘result thereof, no matter how much 7¢ affected the results 
‘of the election of ward officers, parish officers and mem- 


o 
o 


bers of the State Legislature. We have nothing to do 


‘with that; and axless the purpose of the defendants was 
‘to affect the election of a member of Congress, there can 
‘be no conviction in this case.” 

In the case of ex parte Sicbold, 100 U.S. Rep. 393, 


there was a divided court, but in the majority opinion it is 


expressly stated: “ We do not mean to say, however, that 


ee 


for any acts of the officers of election, having exclusive 
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‘reference to the election of State and County officers, 
“they will be amenable to federal jurisdiction; nor do we 
‘understand that the enactments of Congress now under 
‘ consideration have any application to such acts.” 

The question, then, of jurisdiction divides itself into 


separate inquiries : 


First—Did the overt ac.s affect the election of a mem- 


ber of Congress ? 


Second—Were they intended to affect such election ? 

[ do not conceive the inquiry to be, whether by some 
remote possibility or contingency, these acts might have 
affected the clection. But, did they affect such election? 
Whether they did or not is a matter susceptible of explicit 
proof. Whether they might, under circumstances which 
may be imagined, is not a legitimate subject of judicial 
inquiry. And unless the defendants ¢xtended to affect 
such an election for representative in Congress, there can 
be no legal or justifiable conviction. 

In these counts, and, indeed, wowere in this informa- 
tion, is there an averment, nor the suggestion even of an 
averment, that the conspiracy, or the object of the con- 
spiracy, or the acts done under it, did affect, or were in- 
tended to affect, the election of member of Congress, or 
that the conspiracy embraced within its boundaries any 
such purpose. Nor is there an averment, or the shadow 
of an averment, that, in point of fact, any of the acts done 
in furtherance of the conspiracy did affect the election of 
a member ot Congress. 

Again, the record ts barren of any proof establishing, 
or tending to establish, either of these propositions. 
There is not the slightest evidtnce that any or either of 


the acts done did atfect the election of a member of Con- 
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gress; nor is there the slightest evidence that any person 
on trial had any such purpose or object in view, or even 
entertained any such intention. On the contrary, I may 
say that the case demonstrated that the election of a mem- 
ber of Congress was not affected, and that neither of these 


defendants ever entertained any such purpose. 


V.. 
So THE FACTS STATED IN THE 4TH AND 5TH COUNTS OF THE INFOR- 

MATION, CONSTITUTE A CONSPIRACY TO COMMIT AN OFFENSE 

AGAINST THE UNITED STATES UNDER SECTION 5411 OF THE 

REVISED STATUTES. 

The criticism herein made upon the first, second and 
third counts, in reference to want of proper and sufficient 
averments as to the intent to affect or the affecting of the > 
election of a member of Congress, apply equally to these 
(four and five) counts. 

The offenses under section 5411, are for zxterference 
“at any election for representative in Congress with any 


’ 


officer of such election.” That is, such interference with 
such officer or inducing him to commita violation of duty, 
is only an offense if it affect the election for representative 
to Congress. If such officer was induced by unlawful 
means to declare the result for State senator, can it be 
claimed that such interference is an offense against the 
United States? No deputy or deputy clerk, Gleason or 
Biehl of the county clerk, had a duty to perform in regard 
to the election ‘for representative to Congress. 

An officer of election is one who officiates at the 
election. Ryan, the county clerk, was not an officer of 
election; he had nothing to do with it, and no duties 
whatever connected with, until after the result was declared 
by the judges of election in the various polling places, 
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and the counts show thai he was but a canvassing officer 
after the election. It is not pretended that there was any 
alteration whatever, except as to the vote for State sen- 
ator. The poll list, ballots and tally list, and certificate, 
embraced the vote for and names of all candidates, both 
State and National. The alteration made was on State 
senator, and that alone. Did that impair the balance of 
the certificate? 

[ answer, that neither in theory nor in fact did this 
fraudulent change as to the vote of State senator have any 
such effect so as to destroy that which had not been altered, — 
because this certificate was not. indivisible ; it certified to 
the vote of a score of different candidates fora score of dif- 
ferent offices. Now did the alteration of the vote of one 
of these candidates destroy, render nugatory and invalid 
the certificate as to the balance, which were not tampered 
with ? Now, if [am correct in my view of the case that 
the balance of the certificate stands, notwithstanding the 
fraudulent alteration as to the vote for State senator, two 
conclusions seem to be inevitable: First, that nothing in 
that direction charged in the information did in point of 
fact affect the election for representative to Congress; and, 
second, that all the evidence in this case showing, or 
tending to show the fraudulent change in the vote for 
State senator, was entirely irrelevant and incompetent. 

Admit that the ballots were destroyed, the certificate 
and returns being in existence, the election for congress- 
man would not have been affected, nor indeed would the 
election of any other officer whose name was upon the 
ballots thus destroyed. In point of fact, they can ever 
become of but little use after having been cast and counted. 
In the case of Batrdstown, Virginia, 76 Ill. 45, the claim 


having been made for the rejection of the returns of the 
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entire vote of the precinct, because the county clerk and 
two justices of the peace, when’ acting as a canvassing 
board, had none of the ballots or affidavits used at the 
election in the precinct—they had been lost or destroyed, 
the court says: “It cannot form ground for the exclu- 
sion of the whole vote of the precinct.” 


These bailots, as actually cast, were canvassed, and 
the return thereof made as required by law. They then 
became functus. Vhe evidence upon which the canvass- 
ers (County Clerk) act is not the ballot, but the returns. 
There has been no period of time when reference to these 
original ballots was necessary, and there is no law which 
sustains the proposition, that returns and certificates, 
proper in form and fact, will be rendered invalid or inef- 
fectual, in the absence of the original ballot upon which 
they were placed, for the evidence upon which the can- 
vassers act is not the ballots, for they do not act upon 
them at all, but the returns are the authority, which were 
not affected, or even intended to be affected, by the for- 
gery, except as to the vote for State senator, and the 
whole length and breadth, height and depth of the scheme 
was to defeat, by forgery, the election of Mr. Leman to 
the State Senate. For trial and punishment of all the 
offenses charged, the State courts had ample power, and 
were entitled to criginal and exclusive jurisdiction, and 
competent to meet out justice. In fact, indictments 
against all of these parties for these very offenses are now 
therein pending. I refrain from suggesting why these 
proceedings were instituted in the District Court, because 
not necessary for the questions herein involved, as they 
are of a legal and not political nature. 

[In conclusion, I respectfully urge that the old meth- 
ods of fanciful and strained reasons in interpreting statutes 


has been abandoned, and courts will attach to words the 
same meaning in which they are ordinarily employed and 
understood 

Under the beneficent spirit of our laws, no man 
should be subject to trial and punishment which blackens 
his name, renders his character infamous and degrades 
his family, unless the charge upon which he is tricd has 


been based upon legal evidence, and not merely upon in- 


v 
formation which some one may elim to posses [his 
IMformation stands upon @ foundation of information and 
Ly f- no man, however humble, shoul ) subi ct toa 
trial for acrime upon a charge protered by an individual 
person, based solely and exclu- vely upon his bchet, not 
havin nv kno dee or cognizance of the facts upo 
Which he prefers the chars Lonitke some, | do not bi 
licve Hh necessary to violate tundamental legal principles 
inorder to maintain or entorce one law, or that in order 
to do yy Wwe violate anoth 

\nd thus beheving that in this case fundamental prin 


ciples, most essential to the protection ot the liberty of the 
citizen, have been violated, and that the Constitution of 
the United States, in one of its most vital features, has 
been disregarded, Ll ask that the w rone be righted; and 
to do this no crime need go unpunished, and no substan- 
tial right go unvindicated 

And, finally, [ conelude by saving IT leave this cause 
and these questions, with most respeetful submission, to 
this court 
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IN THE 


Supreme Court of the Anited States. 


October Term 1885. 


pe oe 


JOSEPH C. MACKIN and WILLIAM J. GALLAGHER, 
Plaintiffs in Error, 


vs. 
THe UNITED STATES. 


- = 
—_-— 


On a Certificate of Division in Opinion between the Judges of 
the Circuit Court of the United States for the 
Northern District of Illinois. 


— 
— 


The present case comes into this court upon certificate 
of division, in pursuance of sections 651 and 652 of the 
Revised Statutes, from the Circuit Court of the United 
States for the Northern District of Illinois, the certificate 
being found in the Record at pages 103 and 104. 

The prosecution in the District Court was upon informa- 
tion presented by the attorney for the United States for 
the Northern District of Illinois, and the information is 
found on pages 7 to 17 of the Record. The prosecution is 
based upon section 5440 of the Revised Statutes, which, 
tor convenience, we insert, as follows: 


“If two or more persons conspire either to commit any 
ottence against the United States, or to defraud the United 
States in any manner or for any purpose, and one or more 
of such parties do any act to ettect the object of conspiracy, 
all the parties to ome conspiracy shall be liable to a pen- 
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alty of not less than one thousand dollars and not more 
than ten thousand dollars, and to. imprisonment not more 
than two years.” 


As the points upon which the court divided all arise 
upon the face and character of the information and the 
different counts thereof, and as these counts are long, we 
shall attempt at the outset to make an abstract of them, 
throwing out all words not necessary, in order to give the 
pith of each count; this for the purpose of convenience and 
clearness. 

The counts are seven in number. The acts alleged in 
the tirst, second, and third counts of the information as 
done by the defendants (plaintiffs in error) in pursuance 
of the conspiracy, are acts claimed to be rendered unlaw- 
ful by section 5512 of the Revised Statutes, and that part 
of this section 5512 which is supposed to render said overt 
acts unlawful, is as tollows: 

‘Or if any such officer or other person who has any 
duty to perform in relation to such registration or election, 
in ascertaining, announcing, or declaring the result thereof, 
or in giving or making any certificate, document, or evi- 
dence in relation thereto, knowingly neglects or refuses to 
perform any duty required by law, or violates any duty im- 
posed by law, or does any act unauthorized by law relating 
to or affecting such registration or election, or the result 
thereof, or any certificate, document, or evidence in relation 
thereto, or if any person aids, counsels, procures, or advises 
any such voter, person, or officer to do any act hereby 
made a crime, or to omit any act the omission of which is 
hereby made a crime, every such person shall be punisha- 
ble as prescribed in the preceding section.” 


The first part of the section coufines the section to regis- 
trations and elections at which a Representative or Delegate 
in Congress is elected. 

The fourth and fifth counts of the information set forth 
as the overt acts done in pursuance of the conspiracy, cer- 
tain acts which are claimed to be rendered unlawful by 
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section 5511 of the Revised Statutes. This section 5511 
alse: relates to elections for Representatives or Delegates in 
Congress. The part of this section 5511 which is claimed 
to render unlawful the overt acts set forth in counts four 
and five, provides that “If at ay election four Representa- 
tive or Delegate in Congress any person knowingly * * * 
interferes in any manner with any officer of such election 
in the discharge of his duties.” 

The overt acts set forth in the sixth and seventh counts 
of the information are acts claimed to be rendered unlaw- 
ful by section 5403 of the Revised Statutes. This section 
5403 is in the chapter entitled “Crimes against Justice.” 
It is as follows: 

‘Every person who wilfully destroys or attempts to de- 
stroy, or, with intent to steal or destroy, takes and carries 
away any record, paper, or proceeding of a court of justice, 
filed or deposited with any clerk or officer of such court, 
or any paper, or document, or record filed or deposited in 
any public office, or with any judicial or public officer, 
shall, without reference to the value of the record, paper, 
document, or proceeding so taken, pay a fine of not more 
than two thousand dollars, or suffer imprisonment, at hard 
labor, not more than three years, or both.” 


Synopsis oF Frrst Count. 


The first count of the information in substance is as 
follows: 

That on the 4th of November, 1884, a general election 
was held in Illinois, as provided by law, “ tor the choosing 
of a Representative in the Congress of the United States 
from each of the several Congressional districts of the said 
State, and certain State and county officers ;” at a certain 
poll of said election, to wit, second district 18th ward, Chi- 
cago, in Cook county and said jndicial district, and the 
fourth Congressional district of the State, 600 votes and 
upwards were cast by voters at that poll for Representative 
in Congress from that Congressional district; afterwards, to 
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wit, the day last aforesaid, on closing said poll of election, 
and on the proceeding by judges of election to canvass the 
votes there polled, the clerks of election made two tally 
lists in writing, purporting to show the votes received by 
each candidate voted for in form required by law; after- 
wards, on the 5th of November, same year, at said county 
and judicial district, upon examining and counting votes so 
cast at said poll of election, proper judges and clerks made 
on each of poll books of said poll a certificate 1n form re- 
quired by law, purporting to show name of every person 
voted for and the number of votes received, and the office 
for which votes received; thereupon one of said poll books 
with said certificate, and one of said tally lists constituting 
return from said poll, having been enveloped and sealed 
up, were put in the hands of judges of election who deliv- 
ered same so sealed up to county clerk of Cook county 
and his deputies at the oftice of county clerk. That Joseph 
C. Mackin, William Gallagher, Arthur Gleason, and Henry 
Biehl, of Chicago, conspired together, and with others un- 
known, “to break open the package aforesaid and remove 
therefrom the said return therein contained, and to muti- 
late and alter said certificate, and to make away with and 
destroy the said tally list, and to substitute for and in place 
thereof a false and spurious paper writing in form of and 
purporting to be such tally list,” the said Gleason and 
Biehl, and one of the unknown persons, being deputies of 
county clerk, “and by law charged with the duty of keep- 
ing safe and unopened and intact the said package and its 
contents aforesaid, the same then and there still remaining 
sealed up in the office of the said county clerk and the said 
returns not then having been opened, canvassed and pub- 
lished by the proper canvassing officers of the county 
aforesaid.” 

That to effect the object of the conspiracy, said Gleason 
and Biehl, and the person unknown, being such deputies 
charged with such duty, “ unlawfully did make opportunity 
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for and permit the breaking open of said package and the 
removing of the said return therefrom, and the altering 
and falsifying of the said return.” ‘That further to effect the 
object of the conspiracy, said Mackin and Gallagher “ un- 
lawfully did break open the package aforesaid, and remove 
therefrom the said return so therein contained.” And 
further to effect the object of the said conspiracy, said Galla- 
gher did “ mutilate and alter the said certificate by erasing 
the word ‘ four’ in the sentence ‘ Henry W. Leman had 
four hundred and twenty votes for State Senator,’ as origi- 
nally written in the said certificate, and writing in place 
of the said word ‘ four’ the word ‘ two,’ so as to make the 
said sentence read and appear to be ‘Henry W.:Leman 
had two hundred and twenty votes for State Senator;’ and 
by erasing the word ‘ two’ in the sentence ‘ Rudolph Brand 
had two hundred and seventy-four votes for State Senator,’ 
as originally written in the said certificate, and writing in 
the place of the same word ‘two’ the word ‘four,’ so as 
to make the said sentence read and appear to be ‘ Rudolph 
Brand had four hundred and seventy-four votes for State 
Senator.’ And further to eftect the object of the said con- 
spiracy, the said Gallagher ‘then and there unlawfully did 
make a false and spurious paper writing in form of and pur- 
porting to be such tally list as aforesaid, and the same false 
and spurious paper writing then and there did unlawfully 
substitute for and in the place of the same tally list in the 
said county clerk’s office.’ And further to effect the ob- 
ject of the conspiracy, Mackin and Gallagher then and 
there “unlawfully did make away with and destroy the 
same tally list, against the peace,” &c. 


SYNOPSIS OF SECOND COUNT. 


The second count proceeds as the first until the aver- 
ments regarding the acts of officers of elections in making | 
returns. It then avers that on the 5th of November the 
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proper judges and clerks of election made on each poll 
book of the poll a certificate as required by law, and also 
such judges enveloped and sealed up the ballots deposited 
at the poll; and thereupon said ballots so sealed up and 
one poll book with certificate thereon were delivered, pur- 
suant to law, to the county clerk of Cook county and his 
deputies at the office of county clerk. And that said 
Mackin, Gallagher, Gleason, and Biehl “ unfawfully did 
conspire together, and with divers other persons unknown, 
to break open said package so containing said ballots, and 
to remove from the said package a large number of said bal- 
lots, and to make away with and destroy those ballots which 
should be so removed, and to substitute for and in place 
thereof a like number of false and spurious printed papers 
in form and resemblance of such ballots, and to remove 
from the said county clerk’s office and make away with and 
destroy the poll book and certificate last aforesaid, and to 
substitute for and in place of said poll book and certificate 
false and spurious paper writings in form and purporting 
to be such poll book and certificate respectively,” they 
(Gleason and Biehl and one unknown person) being depu- 
ties of county clerk, and charged by law with duty of 
keeping safe and unopened last named package and its 
contents aforesaid, and safe and intact the poll book and 
certificate, such package and contents being sealed up and 
remaining with poll-book and certificate in clerk’s office. 
And to effect objeet of conspiracy said Gleason and Biehl 
and the unknown person, so being deputies charged with 
said duty, “ unlawfully did make opportunity for and per- 
mit the breaking open of the last-mentioned package and 
the removing from the same a large number of the said 
ballots so therein contained, and the removing of the last- 
mentioned poll-book and certiticate from the said county 
clerk’s office. That further to effect the object of con- 
spiracy, said Mackin did unlawfully cause and procure to 
be printed two hundred and upward spurious ballots in re- 
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semblance of said ballots sealed up, to be substituted for 
said ballots so to be removed and made away with. That 
further to effect object of conspiracy, Mackin and Galla- 
gher unlawfully did break open the package last aforesaid, 
and remove therefrom anc make away with and destroy 
two hundred and apward of said ballots, and substituted 
in place of those removed a like number of false ballots. 
And further to effect object of conspiracy, said Mackin 
and Gallagher unlawfully removed from clerk’s office and 
made away with and destroyed said poll-book and certifi- 
cate. And ‘further to effect object of conspiracy, said Gal- 
lagher made a false paper writing pezporting to be poll- 
book, and another false paper purporting to be said 
certificate, and the two false paper writings last mentioned 
did unlawfully substitute in the place of the poll-book 
and certificate so filed in the clerk’s office, against the 
peace, &c. 


Synopsis oF T'nrrRE Count. 


The third count, like the first and second, avers the 
holding of the electioa, the casting of the votes for Rep- 
resentative, &c., and avers that poll-book of the poll wita 
certificate of proper judges and clerks, as required by law, 
and tally-list of sam poll in form required by law, were 
delivered, pursuant to law, to county clerk of Cook county 
and his deputies at clerk’s office, and at same time said 
ballots deposited at poll of election and other poll-book of 
same poll with like certificate of proper judges and clerks 
were delivered, pursuant to law, to county clerk and his 
deputies at office of county clerk. That said Mackin, 
Gallagher, Gleason, and Biehl conspired together, and with 
unknown persons, to mutilate said certificate on poll-book 
in thia count first mentioned; to remove from said clerk’s 
office and destroy said tally-list; to substitute therefor 
false tally-list ; to remove trom said office and destroy bal- 
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lots aforesaid ; to substitute in place of same like number 
of false ballots, and to remove from office and destroy 
the other poll-book in this count mentioned, and certificate 
on same, and to substitute false and spurious paper in 
place of said poll-book and certificate, they (said Gleason 
and Biehl and the unknown deputy) being deputies of 
county clerk and by law charged with the duty of safe- 
keeping in clerk’s office of said poll-books, certificates, 
ballots, and tally-lists in this count mentioned, the same 
then remaining in said oilice. And to effect object of said 
conspiracy, Gleason and Biehl, and the unknown deputy, 
then being deputies of county clerk charged with said 
duty, did “unlawfully make opportunity for and permit 
the removing of the tally-list in this count mentioned, and 
a large number, to wit, two hundred and upwards of bal- 
lots in this count mentioned and the poll-book and certifi- 
cate in this count secondly mentioned, from the said 
county clerk’s office.” And further to effect object of 
same conspiracy, said Mackin, Gallagher, Gleason, and 
Biehl, and the unknown person, did mutilate, &c., said 
certificate on poll-book in count raentioned, by erasing the 
word ‘four’ in the sentence ‘ Henry W. Leman had four 
hundred and twenty votes for State Senator’ as originally 
written in the same certificate, and writing in place of the 
said word ‘four’ the word ‘two,’ so as to make that sen- 
tence read and appear to be ‘Henry W. Leman had two 
hundred and twenty votes for State Senator,’ and by 
erasing the word ‘two’ in the sentence ‘Rudolph Brand 
had two hundred and seventy-four votes for State Sen- 
ator’ as originally written in same certificate, and writing 
in the place of same word ‘two’ the word ‘four,’ so as to 
make the said sentence read and appear to be ‘ Rudolph 
Brand had four hundred and séventy-four votes for 
State Senator.’ And did unlawfully remove from said 
clerk’s office and destroy said tally-list, and substitute 
spurious tally-list, and did cause to be printed false ballots, 
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two hundred and ove. and to be substituted in the place 
of the ballots intended to be destroyed, and did unlawfully 
remove from clerk’s office and destroy the poll-book and 
certificate in this count secondly mentioned, and substi- 
tuted in place of same poll-book and certificate false and 
sp"rious ones, against peace. 


Synopsis OF FourTH COUNT. 


The fourth count is similar in its averment, as to hold- 
ing election and the character of the election, etc., to the 
preceding ones, but avers that said Mackin, Gallagher, 
Gleason and Biehl conspired together, and with persons 
unknown, “to interfere with one Michael Ryan, then be- 
ing county clerk of the said Cook county, and such two 
Justices of the peace of the said county as he should asso- 
ciate with him for the purpose of opening and canvassing 
the several returns of the same election within county afore- 
said in the discharge of the duties of them,” the said Ryan, 
county clerk, and said two justices of the peace, that is to 
say, before opening and canvassing said return from said 
poll “ to mutilate and alter the certificate last aforesaid and 
to remove from the said county clerk’s office and destroy 
the tally list last aforesaid, and to substitute for and in 
place thereof a false and spurious paper writing in form of 
and purporting to be such tally list,’ such poll book, cer- 
titicate and tally list then remaining in said clerk’s office. 
And to effect object. of conspiracy, Mackin, Gallagher, 
Gleason and Biehl uniawfully did mutilate and alter the 
certificate last aforesaid by erasing ‘four,’ etc., giving the 
same alterations as given in other counts. 


Synopsis OF Firta Count. 


The fifth count, after alleging the holding of the election 
as in preceding counts, avers that certain ballots cast at 
said poll by voters, “ being ballots as well for Representa- 
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tives in the said Congress from said Congressional district 
as for divers State and county officers,” and there was re- 
maining in said clerk’s office with said clerk a certain poll 
book of said poll with certificate thereon as required by 
law, and thereupon said Mackin, Gallagher, Gleason and 
Biehl conspired together, and with persons unknown, “ to 
interfere with said Michael Ryan, then and there being the 
county clerk of the county aforesaid, in the discharge of 
his duties in that behalf, that is to say, unlawfully to re- 
move trom the said county clerk’s office and destroy a large 
number of ballots last aforesaid, and to substitute for 
and in place of the same ballots which should be 
so removed and destroyed, a like number of false 
and spurious printed papers in the form and resemblance 
of such ballots,” and to remove from office and destroy 
poll book and certificate, and to substitute in place of poll 
book and certificate spurious ones; said ballots so cast at 
said poll then being in clerk’s office. And to eftect object 
of conspiracy said Mackin, Gallagher, Gleason and Biehl 
“ did unlawfully remove from said county clerk’s office and 
destroy ” said ballots and substitute false papers in resem- 
blance of ballots, and did remove said poll book and certifi- 
cate and substitute spurious ones ; and so said Mackin, Gal- 
lagher, Gleason and Biehl did conspire together, with per- 
sons unknown, “ to interfere with an officer of election for 
Representative in Congress, in the discharge of the duties 
of that officer of election,” and said Mackin, Gallagher, 
Gleason and Biehl did commit and do acts to effect object 
of conspiracy, against peace, etc. 


SYNOPSIS OF SIXTH COUNT. 


The sixth count avers that a general election had been 
held on the 4th of November, as appointed by law, for 
choosing Representative in Congress and certain State and 
county officers, and that there was on the 5th of Novem- 
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ber, same year, remaining deposited in the office of county 


clerk of Cook county a certain return of election from the 


poll for the second district, eighteenth ward of Chicago, 
and fourth Congressional district of State, at which elec- 
tion a Representative in Congress from said Congressional 
district, among other officers, was voted for, part of which 
return was a tally list in writing as required by law; that 
said Mackin, Gallagher, Gleason, and Biehl. unlawfully 
did conspire together, with persons unknown, to carry away 
said tally list with intent of stealing and destroying the 
same, and said tally list did wilfully destroy, said return 
last aforesaid including tally list remaining deposited in 
said clerk’s office and with said county clerk; that to effect 
object of conspiracy, Mackin, Gallagher, Gleason, and 
Biehl and person unknown did unlawfully carry away 
said tally list with intent to steal and destroy, and did unlaw- 
fully destroy the same. And further to effect object of 
conspiracy, Mackin, Gallagher, Gleason, and Biehl and 
unknown person made false paper purporting to be such 
tally list and substituted it in the clerk’s office in place of 
the tally list destroyed; and said Mackin, Gallagher, 
Gleason and Biehl did conspire together, and with other 
person unknown, to take away with intent to steal and 
destroy a paper, document, and record deposited in a pub- 
lic office and with a public officer, and to destroy the same 
paper, document, and record so deposited; and that said 
Mackin, Gallagher, Gleason, and Biehl and person un- 
known did in manner and form, &c., commit and do acts 
to effect the object of same conspiracy, against peace, &c. 


SYNOPSIS OF SEVENTH COUNT. 


The seventh count recites that a general election was 
held for choosing Representative in Congress for said Con- 
gressional district, etc., and divers State and county officers, 
and that on 5th of November there were remaining de- 
posited in said county clerk’s office certain ballots which 
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had been cast at said poll, said ballots being at once bal- 
lots for Representative in Congress in that Congressional 
district and for divers State and county officers; that there 
was remaining in said office and with county clerk a poll 
book of said poll with certiticate of proper officers thereon, 
as required by law; and further that said Mackin, Gal- 
lagher, Gleason, and Biehl unlawfully did conspire to- 
gether, and with persons unknown, to carry away large 
number of ballots aforesaid and the poll book and certifi- 
cate with intent and purpose of stealing and destroying the 
same ballots which should be carried away and same poll 
book and certificate, and wilfully to destroy such ballots, 
poll book and certificate; the said ballots, poll book, and 
certificate so remaining deposited in clerk’s office and with 
clerk. That to effect object of conspiracy said Mackin, 
Gallagher, Gleason and Biehl, and person unknown, un- 
lawfully did take and carry away with intent and for the 
purpose of stealing and destroying two hundred and up- 
ward ballots, and the poll book and the certificate, and the 
same ballots, poll books, and certificates then and there 
did “ wilfully destroy.’’ That further to ettect the object 
of said conspiracy said Mackin, Gallagher, Gleason and 
Biehl, and person unknown, did cause and procure to be 
printed large number of false ballots and to substitute the 
same in the place of the ballots carried away. And fur- 
ther to effect object of conspiracy said Mackin, Gallagher, 
Gleason and Biel and persons unknown unlawfully did 
make and cause to be made two false and spurious paper 
writings In form of and purporting to be respectively the 
poll book and certificate aforesaid, and the talse, spurious 
writings did substitute in the place of the poll book and 
certificates respectively in said clerk’s office, and so said 
Mackin, Gallagher, Gleason and Biehl in manner and form 
did conspire with others unknown to take and carry away 
with intent and purpose of stealing and destroying papers, 
documents and records deposited in public office with a 


13 


public officer wilfully to destroy same papers, documents 
and records so deposited, and that said Mackin, Gallagher, 
Gleason and Biehl, and the persons unknown, in manner | 
and form, etc., did commit and do acts to effect the object 
of suid conspiracy, against the peace, ete. 

The questions submitted by the Circuit Court to this 
court are in the following words: 


_ 1. Whether the crimes, or any of them, charged against 
the defendants in the counts of the information are in- 
famous crimes within the meaning of the fifth article of 
Amendment to the Constitution of the United States ? 


2. Whether the defendands can or not be held to answer 
in the courts of the United States for the crimes charged, or 
any of them, against them herein, otherwise than on pre- 
sentment or indictment of a Grand Jury? 


8. Are the papers, records, returns, poll-books, ballots, 
tally lists, certificates or other papers described in the sixth 
and seventh counts of the information, records, papers, 
proceedings, or documents such as are embraced by or are 
described in section 5403 of the Revised Statutes of the 
United States, and is the county clerk’s office of Cook 
county, Illinois, a public office, and such clerk a public offi- 
cer within the meaning of that section; and with reference 
to the laws of the United States and of the State of Illinois 
upon the subject of elections ? 


4. Do the facts stated in the first, second, or third counts 
of the information constitute a conspiracy to commit an 
offense against the United States under Section 5512 of 
the Revised Statutes ? 


5. Do the facts stated in the fourth and fifth counts of 
the information constitute a conspiracy to commit an 
offense against the United States under Section 5511 of 
the Revised Statutes ? 
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The extracts from the laws of Illinois which, we believe, 
are the only ones material to be here inserted, are as fol- 
lows: 


First. Section 70, chapter 46, set forth on page 9 of our 
associate’s (Mr. Richbarg’s) brief filed herein, and section 
7, article 7, of constitution of Illinois, same page. 

These prohibit from voting any unpardoned convict to 
the penitentiary. 


Second. Section 277, chapter 38, Rev. Stats., making to 
be a felony every offense punishable with either death, or 
imprisonment in the penitentiary; and section 278 making 
every other offense a misdemeanor. (See same page, same 
brief.) | 


Third. Section 1, chapter 40, Rev. Stats., Iil., author- 
izing the injured party to obtain a divorce from any one 
convicted of felony or other infamous crime. (See same 
brief, pages 9 and 10.) 


Fourth. Section 1, chapter 108, Rev. Stats., [ll., making 
the penitentiary at Joliet the general penitentiary and 
prison of the State for the confinement and reformation, 
as well as punishment, of all persons convicted by compe- 
tent judgment of any crime punishable by confinement in 
penitentiary, and concluding with the words “in which the 
person so sentenced shall be securely confined, employed at 
hard labor and governed in the manner hereinafter di- 
rected.”” (See p. 10, same brief. ) 

The other sections of the laws of Illinois here brought 
into question are the following: 


Paragraph 62, section 61, chapter 40, 1 Rev. Stats., {Il., 
p. 1009, provides: 


‘* When the votes shall have been examined and counted 
the clerks shall set down in their poll books the name of 


every person voted for written at full length, the office for 
which such person receives such votes, and the number he 
did receive, the number being expressed in words at full 
length; such entry to be made, as nearly as circumstances 
will admit, in the following form.” (Form given, signed 
by the judges of election, countersigned by the clerks of 
election.) 


Paragraph 63, page 1010, provides as follows : 


“Such certificate, together with one of the lists of voters 
and one of the tally papers, having been carefully envel- 
oped and sealed up, shall b2 put into the hands of one of 
the judges or .oard of election, who shall, within four 
days thereafter, deliver the same to the county clerk or his 
deputy, at the office of said county clerk; and when re- 
ceived, such clerk or deputy sha!! proceed to open, canvass, 
and publish the return from each precinct or election dis- 
trict as provided by law.” 


Paragraph 60, section 50, p. 1009, is as follows: 


‘‘All the ballots counted by the judges of election shall, 
after being read, be strung upon a strong thread or twine, 
in the order in which they have been read, and shall then 
be carefully enveloped aud sealed up by the judges, who 
shall direct the samne to the officer to whom by law they 
are required to return the poll books, and shall be deliv- 
ered, together with the poll books, to such officer, who 
shall carefully preserve the said ballots for six months, and 
at the expiration of that time shall destroy them by burn- 
ing, without the package being previously opened: pro- 
vided, if any contest of election shall be pending at such 
time in which such ballots may be required as evidence, 
the same shall not be destroyed till such contest is finally 
determined.” 


Paragraph 6, section 6, chapter 35, p. 687, Rev. Stats., 
Ill., provides: 


‘He (county clerk) may appoint deputies, who shall 
take and subscribe the same oath for the discharge of their 
duties as is required of him, which shall be entered of 
record in his office.” 
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Paragraph 7, same page, reads: 
“The principal clerk shall, in all cases, be responsible 
for the acts of his deputies.” 


Paragraph 73, chapter 46, section 71, page 1012, pro- 
vides: 


‘‘ Within seven days after the close of the election the 
county clerks of the respective counties, with the assist- 
ance of two justices of the peace of the county, shall open 
the returns and make abstracts of the votes in the follow- 
ing manner as the case may require: Of votes for Gov- 
ernor and Lieutenant-Governor on one sheet; of votes for 
other State officers on another sheet; of votes for Presi- 
dential electors on another sheet; of votes for Represent- 
atives to Congress on another sheet; of votes for Judges 
of the Supreme Court on another sheet; of votes for Clerk 
of the Supreme Court on another sheet; of votes for Judges 
of the Circuit Court on another sheet; of votes for Sen- 
ators and Representatives to the General Assembly on 
another sheet ; of votes for Members of the State Board of 
Equalization on another sheet; of votes for other County 
Officers on another sheet. The foregoing abstracts shall 
be preserved by the county clerk in his office.” 


BRIEF. 


At the time of preparing the present brief counsel have 
not seen any brief filed on behalf of the Government in 
this court, and, theretore, in the discussion upon which we 
enter we shall be compelled, in so far as this discussion 1s 
in the nature of a reply, to rely upon what is disclosed as 
the positions of the Government by the record in this case 
and by the briefs for the Government in the court below. 

The questions numbered 1 and 2, submitted by the Cir- 
cuit Court to this court, are essentially the same, and we 
shall therefore consider them together as one. 

We will first consider whether Section 5440 defines and 
punishes an offense, “infamous” within the meaning of 
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the fifth article of amendment, considered independenily of 
the matter of the political, civil, and social consequences 
attached, by the laws of Illinois, to imprisonment in the 
State penitentiary. 

Section 5440 of the Revised Statutes, already given, pro- 
vides: “If two or more persons conspire * * * to 
commit any offense against the United States * * * all 
the parties to such conspiracy shall be liableto * * * 
imprisonment not more than two years.” The offenses 
which, by the information in this case, are attempted to be 
alleged as those which the parties conspired to commit, 
are, as already stated, defined in Sections 5512, 5511, and 
5403 of the Revised Statutes. Therefore, the question in 
this case is whether or not a party who is charged with an 
offense, the punishment of which may be imprisonment not 
more than two years, and which imprisonment may be in 
a penitentiary, can be prosecuted by information, or 
whether it must be by indictment. 

It having recently been decided by this court in the case 
ex parte Wilson, (114 U. S., p. 417,) that imprisonment 
in the penitentiary at hard labor is an infamous punish- 
ment within the meaning of said fifth amendment, we 
shall assume it as being settled law, for the purposes of 
this case, that where the sentence is or may be at hard 
labor in the penitentiary, the prosecution must be by in- 
dictment. And therefore the question that is left for con- 
sideration in this case is whether, where the section under 
which the prosecution is had provides simply for imprison- 
ment, and where that imprisonment may be in a peniten- 
tiary, but the statute does not make any provision what- 
ever in respect of hard labor, such a case is within the class 

of infamous punishments and must be by indictment. 

We are relieved by the very able discussion of this whole 
subject, found in the opinion of Justice Gray in the case 
of ex parte Wilson above cited, from considering a con- 
siderable number of questions which have hitberto given 
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the profession and the courts infinite vexation, and brought 
great confusion upon this branch of the law. These points, 
settled by this decision of the court, we wish, at the outset, 
to carefully here state. They are as follows: 


First. As already stated, that imprisonment in a penl- 
tentiary at hard labor is an infamous punishment, and can 
only be inflicted after indictment or presentment by a 
grand jury. | 


Second. That the test as to whether a crime is infamous 
or not, within the meaning of the fifth amendment, is not 
that it disqualifies from being a witness, (p. 426.) 


Third. That the test of infamy or non-infamy is not the 
character at common law of the crime itself, but is to be 
found in the nature of the punishment which is by the 
statute attached to the conviction—not the consequence to 
others of the crime or the consequence to society—but the 
consequences attached by the law to conviction to the 
prisoner himself, (p. 423, et seq.) 


Fourth. That the test of infamy or not is not determined 
by the question as to what judgment of punishment shall 
turn out in fact to be ultimately inflicted by the court ; but 
is, on the contrary, what is the utmost degree of punish- 
ment to which the accused may, under the prosecution, be 
subjected. Or, stating this in the very words of the court, 
it is as follows: 

‘The question is whether the crime is one for which the 
statute authorizes the court to award an infamous punish- 
ishment; not whether the punishment ultimately awarded 
is an infamous one. When the accused is in danger of 
being subjected to an infarnous punishment, if convicted 
he has the right to insist that he shall not be put upon his 
trial except on the accusation of a grand jury,” (p. 426.) 


In view therefore of the propositions of settled law, as 
we have just derived them from er parte Wilson, our first 
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proposition is that since the imprisonment prescribed by 
section 5440 may be for a period of two years, and since 
section 5541 authorizes a person so sentenced for any pe- 
riod over one year to be “imprisoned in any State jail or 
penitentiary in the District or State where such court is 
held,” therefore, as to crimes denounced by section 5440, it 
is expressly provided by direct law of Congress that any 
person convicted under that section 5440 may be impris- 
oned in the State penitentiary. And since this is true, 
therefore the punishment denounced by act of Congress in 
these two sections as against the conspiracy defined in sec- 
tion 5440 is infamous. 

We state this our first proposition, as already remarked, 
without regard to the consideration of the civil or the po- 
litical consequences attached by the laws of Illinois to an 
imprisonment of one of her citizens in their State peniten- 
tiary, and we consider it upon and in the sole light of the 
provisions of sections 5440 and 5541, and in the further 
light of the known and universally recognized infamy 
which attaches to penitentiary imprisonment, as distin- 
guished from other and less infamous imprisonments. 

Stated in another and shorter way this proposition is this: 
that every imprisonment under the Jaws of the United 
States in the penitentiaries of the States is an infamous 
puvishmeut, and can only be inflicted after action by the 
grand jury. 

The considerations upon which we rely in support of the 
proposition that imprisonment in penitentiaries is, in the 
United States, infamous punishment, we may condense as 
follows: 

2. That the acts of Congress make imprisonment in the 
penitentiary or jail for a period of over a year the equiva- 
lent of imprisorment in the penitentiary or jail at hard 
labor for any length of time, however short, as prescribed 
in section 5542. Thus, these two sections, 5541 and 5542, 
shew that the infamy of over a year’s imprisonment is the 


aga 


20 


equivalent of any imprisonment, however short, at hard 
labor. : 


2. Section 5539 subjects all prisoners imprisoned in the 
State jail or penitentiary “in all respects to the same dis- 
cipline and treatment as convicts sentenced by the courts 
of the State or Territory in which such jail or penitenti- 
ary is situated.” And this being so, and assuming now, 
for the sake of the point, that this discipline and treatment 
here mean something in some way distinguishable from 
“punishment,” yet this subjection to penitentiary discipline 
and treatment is, in the universally recognized opinion and 
sentiment of the people of the United States, infamous. 
It is this ‘‘ discipline and treatment’’ of which Chief 
Justice Shaw speaks in the case of Jones v. Robbins, 74 
Mass. (8th Gray), 349, quoted by this court in ex parte 
Wilson, where the Chiet Justice says: 

«+ Now it seems to us that, whether we consider the words 
‘infamous punishment’ in their popular meaning or as they 
are understood by the Constitution and laws, a sentence to 
State prison for any term of time must be considered as 
falling within them. The conviet is placed in a public 
place of punishment common to the whole State, subject 
to solitary imprisonment, to have his hair cropped, to be 
clothed in conspicuous prison dress, subjected to hard labor 
without pay, to bard fare, to coarse and meagre food and 
to severe discipline.” 


By the common judgment of the entire country, this 
confinement and treatment to which every penitentiary 
convict is subjected, as this court judicially knows, is in- 
famous. Or, as expressed by Chief Justice Carter, iu the 
case of the United States v. Cross, (1 MacArthur, bottom 
of p. 152, top of p. 153,) “the almost universal method of 
determining the infamy of a crime in the several States in 
this Union is, by the express declaration of the Legisla- 
tures of the several States, adopting the wall of the peni- 
tentiarv as the wall between the offenses made infamous 


and the offenders left to be tolerated by the law outside of 
the penitentiary.” 

To attempt to strip this treatment, to which every peni- 
tentiary convict is subjected, of the degradation and infamy 
that attaches to it by inevitable necessity, by calling this 
freatment and discipline something else than punishment, 
calling the rose another name—calling it, for example, 
schooling—is we think a refinement of nonsense that is not 
tolerated by the humanity of the law in which the fifth 
amendment to the Constitution has it. foundation. 


3. Another consideration showing that the penitentiary 
in this country is a place of infamy appears by the fact that 
it, in our country and in all the States, has taken the place 
of all punishments below capital, many of which at the 
common law were unquestionably infamous, and includes 
all that were at common law infamous. 

Stated in another way, by the unvarying and universal 
law of the United States, and of our States, it is so that 
ccnvicts sentenced to the penitentiary are, in their treut- 
ment there, subjected to substantially identical treatment, 
discipline and punishment, and all felons of the most hei- 
nous character are put upon an equality with, and in con- 
stant contact and association with, every other convict. 
This is, as to each respective convict alike, we submit, in- 
famy. Or, as expressed by Chief Justice Shaw in the case 
already cited, we say of it that, “The State prison for any 
term of time is now by law substituted for all the igno- 
minious punishments formerly ip use, and unless this is 
infamous there is now no infamous punishment other than 
capital.” 

The views stated in the last preceding three paragraphs 
are irresistibly strengthened, if not demonstrated, by an 
analysis of the provisions of those sections of the statute 
that are brought into review in the opinion of this court in 
Karsdendick’s case, 93 U. S., 396. | 
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} Stated in our own language, the substance and legal 
| effect of the present point is this, that Section 5589 in pro- 
} viding that where the sentence involves imprisonment for 
| over a year the convict may be sent to any suitable State 
jail or penitentiary where the Legislature has so authorized, 
is a provision which this court has conclusively adjudicated 
as designed to furnish scope and opportunity to the judi- 
cial discretion of the sentencing court to inflict higher 
punishment in cases accompanied by circumstances of 
greater enormity and turpitude than in cases less heinous. 

In other words, these provisions, this court has said, are 
designed to impose upon the more flagrant class of offend- 
ers the penitentiary of the State as distinguished from the 
jail to which the less flagrant offender may be sent. 

In still other words, the interpretation given by the court 
to these provisions of the statute is that the treatment and 
discipline of the penitentiary, whether that be cropping the 
hair, conspicuous clothing, solitary confinement, coarse 
food, uncompensated work, or aught else, is resorted to in- 
stead of the jail, on account of the greater aggravation of the 
offense. This interpretation, therefore, makes the subjec- 
tion of the prisoner to confinement in the penitentiary, and 
his subjection to the treatment and discipline of the peni- 
tentiary as distinguished from the jail, to be inflicted on 
account of the greater enormity of his crime. [If this is 
not, therefore, “punishment” for crime, it is something 
that brings it within the infamy of the fifth amendment, 
and the discussion about mere words in this connection 
becomes a vain thing. 

Or, stated once more, this court has decided in the Kars- 
dendick case, supra, that although the statute itself makes 
no mention of hard labor in connection with the imprison- 
ment to be inflicted, yet the court is authorized to require 
that bard labor as a part of the punishment, in that it is 
authorized to confine the party in a penitentiary where 
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hard labor is required of United States convicts. The lan- 


‘guage of the court on that subject is as follows: (p. 399.) 


“ But where the statute requires imprisonment alone, 
the several provisions which have just been referred to 
place it within the power of the court at its discretion to 
order execution of its sentence at a place where labor is 
exacted as part of the discipline and treatment of the in- 
stitution, or not, as it pleases. Thus a wider range of 
punishment is given, and the courts are left at liberty to 
graduate their sentence so as to meet the ever-varying 
circumstances of the cases which come before them. If 
the offense is flagrant, the penitentiary with its discipline 
may be called into requisition. But if slight, a correspord- 
ing punishment may be inflicted withiu the general range 
of the law.” 


So that the court may impose the hard ]abor, which is 
done by simply sending the party to the penitentiary where 
hard labor is required. Or, it may send him to a jail 
where labor is not required. 

Any other view than those stated in the preceding para- 
graph would result in this absurdity, to wit, that since it 
must be admitted that every United States convict sent to 
the State penitentiary under Section 5539, may be, and 
generally is, required to render the same uncompensated 
labor as other convicts are, then if the liability to this treat- 
ment does not render his conviction and imprisonment in- 
famous, we have this result ,—that A may be convicted and 
sent to the penitentiary at hard labor for a period of two 
years. The punishment of A is conceded to be infamous. 
B is sentenced the same day for two years, and sentenced 
to imprisonment in the same penitentiary for two years. 
These two, A and B, enter the penitentiary together ; their 
hair is cropped at the same time; they are clothed in the 
same kind of garments; they eat the same food and from 
the same table, and work at the same bench during this 
period of two years. They alike sleep separately in solitary 
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cells; they march together in the same lock step; they 
are punished the same for offenses against prison discipline, 
and soon. And yet, while it is conceded that the punish- 
ment of A is infamous, it is contended by the government 
that that of B is not, and in order to reach this conclusion 
that the one is infamous and the other is not, it is necessary 
to resort to the simple and sole fact that the special section 
under which the prosecution is had does not provide that 
this imprisonment shall be at hard labor; while the fact 
is that the court, as authorized by other sections, by the 
simple force of its judgment, has subjected him not only to 
the bard labor, but to all the other ignominies incident to 
such an imprisonment, and this judgment of the court is 
authorized by the various sections of the statute to which 
reference has heretofore been made. 
In other words, the contention on the part of the gov- 
ernment is, that because the particular section of the stat- 
ute under which the prosecution is had does not contain 
the words ‘“ hard labor,” the offense is not infamous, al- 
though that section taken in connection with the other sec- 
tions does impose hard labor. | 


4. It may be, and, we believe, is contended by the gov- 
ernment, that in order to bring a punishment or sentence 
within the class “infamous,” it is required that the judg- 
ment itself shall disclose the elements of punishment which 
constitute or are essential to the infamy. As applied to 
the present case, the contention would be, that, although 
sections of the statute other than 5440 do authorize the 
judge to sentence the convict to prisons where hard labor 
is by law required and endured, yet since this cannot enter 
into the face of the judgment itself, therefore the punish- 
ment is not infamous, although the punishment endured, 
and endured in virtue of other sections, is of the infamous 
class. 


This, we submit, is not a sound position, and is repu- 
diated by this court. Where the law itself, other than the 
very clause under which the court prescribes the punish- 
ment, affixes to the punishment named in the judgment 
certain legal consequences, which consequences render the 
convict infamous, there the punishment is an infamous one, 
although these legal consequences of the punishment stated 
in the judgment are not embodied in the judgment. 


This point is distinctly stated by this court in U. 8. v. 


Waddell, (112 U. S., p. 82,) where the court says : 


«The pertinency of these remarks will beseen when we 
observe that Section 5508, after defining the punish- 
ment of those convicted under it, by fine and impmson- 
ment, adds: ‘And (they) shall, moreover, be thereafter in- 
eligible to any office, or place of honor, profit or trust cre- 
ated by the Constitution or laws of the United States.’ 
When we bring this language, which is not the sentence of 
the court but an indelible disgrace affixed to the party con- 
victed, by the declaration of the law itself, into direct con- 
nection with the language of the fifth article of amendment 
of the Constitution, namely, that ‘no person shall be held 
to answer for a capital or otherwise infamous crime, unless 
on a presentment or indictment of a grand jury,’ there 
does arise a very serious question whether this crime is not 
made an infamous one by the language of the statute, and 
cannot, therefore, be prosecuted by information.” 


Here the court recognizes that the quality which renders 
the punishment infamous need not appear in the judgment 
itself, in this particular case that quality being disqualitica- 
tion to hold office. So here, although the sentence of the 
court does not show that hard labor may be the consequence 
ot the conviction, yet other sections do show this; do au- 
thorize the judge to sentence to penitentiaries where hard 
labor is inevitable; do subject the convict to all the disgrace 
attaching to the most heinous felonies there being punished. 

What we have said in regard to the case of ex parte 
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Wilson renders it unnecessary to review the authorities 
cited in the court below for the defendants—such as— 

. 8S. v. Yeates, 6 Federal Reporter, 861 ; 

S. v. Cross, 1 MacArthur, 149 ; 

_ 8. v. Maxwell, 3d Dillon, 275; 

. 8. v. Black, 4 Sawyer, 211; 

.S. v. Sheppard, 1 Abbott C. C., 437 ; 

| S. v. Wynn, 3 McCrary, 266; | 

as these cases and all others of the same class cited by 
the Government to show that information may be resorted 
to in penitentiary cases are, in the main, cited, and all dis- 
credited by the case of ex parte Wilson. 
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We now turn to another, and somewhat distinct, branch 
of the present inquiry. In what we have presented above 
there is included this element, as affecting the question 
whether a sentence under section 5440 is infamous pun- 
ishment, namely, that we have assumed that, in so far as 
the laws of Illinois require of all convicts, whether Fed- 
eral or State, in the State penitentiary, involuntary labor, 
etc., etc., and since the sections, in the acts of Congress, 
which we have commented upon, subject every person 
sentenced under section 5440 to a liability or “ danger ” 
of being sentenced to such State penitentiary, therefore 
these provisions of the State law, so requiring hard labor, 
will be looked to by the Federal courts, and will affect the 
question of infamy or non-infamy of the punishment au- 
thorized by section 5440. 

The proposition we now come to is, in its legal ele- 
ments, like the one last stated, and we may state the prop- 
ysition thus: 

Whenever Congress, acting within its constitutional 
powers, makes a provision of law the terms of which pro- 
vision involve a reference to a law, institution, regulation, 
or other creature of another State or jurisdiction than its 
own, and makes the meaning, effect, or execution of such 
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law of Congrese dependent upon the state of such foreign 
legisiation, institutions, or creations, there the act of Con- 
gress makes, to the extent required by the language used, 
such legislation of the other State to be a part of its own 
legislation, and makes that legislation, etc., to affect and 
determine, to the extent indicated by the act of Congress, 
the character of the legislation of Congress. 

This principle is quite a familiar one. 

Take, for example, the case of ex parte Yarbrough, (110 
U.8., 651, 663,) where one question being considered was 
whether the right of a colored person to be unmolested in 
his right to vote for a member of Congress was a right 
derived from the Constitution and laws of the United 
States as distinguished from a right derived from the laws 
of a State, it being there contended that such right was 
derived from the State law and constitution defining the 
qualification of electors for the most numerous branch of 
the State legislature. This contention this court, repudi- 
ated. Upon this point the court says: 


“They” (the States) “define who are to vote for the 
popular branch of their own legislature; and the Consti- 
tution of the United States says the same persons shall 
vote for members of Congress in that State. It adopts 
the qualification thus furnished as the qualification of its 
own electors for members of Congress. 

“It is not true, therefore, that electors tor members of 
Congress owe their right to vote to the State law in any 
sense which makes the exercise of the right to depend ex- 
clusively on the law of the State.” 


Here, then, we have a case where the laws of the United 
States (in this case the Constitution) adopt, and make part 
ot themselves, the laws of the States by reference thereto. 

This doctrine is restated in U. S. v. Waddell, 112 U.S., 
77, et seq. 

The same legal principle is found strongly enforond and 
illustrated in the (now familiar) case of ex parte Sibold, (100 
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U.S., 371, 383, 388.) There, in considering the question 
whether Congress may, in regard to State elections where 
a member of Congress is to be elected, add to, alter, or 
change the existing legislation of the State, the court 
reaches the conclusion that Congress may do so; and that 
where an act of Congress changed the State election laws 
they became paramount; and that Congress may affix its 
own penalties to the violation of such intermingled Con- 
gressional and State legislation. In concluding the dis- 
cussion the court says, in regard to this intermingled legis- 
lation, (bottom of pag» 388,) that— 

«The State laws which Congress sees no occasion to 
alter, but which it allows to stand, are, in effect, adopted 
by Congress.” 


We might, of course, indetinitely increase the number 
of references, in acts of Congress, to laws and institutions 
of the States, and which references in acts of Congress to 
such laws and to institutions of the State become, for the 
purpose of Federal legislation, “ adopted ” into such Fed- 
eral legislation. But such increase of references cannot 
be useful here, it being unquestionably the settled law of 
this court that the Federal laws may qualify themselves by 
so “adopting” State legislation. And the question we are 
thus brought to, in the present case, is whether the laws of 
Congress, to which we have referred, in authorizing the 
courts to sentence convicts to State prisons aud in subject- 
ing them to the “same treatment and discipline” as the 
laws of the State impose upon said convicts, do not thereby 
adopt, as a part of the punishment which is imposed by 
the laws of Congress, so authorizing the courts to sentence 
convicts, those punishments and disqualifications which are 
imposed upon all such State convicts in such penitentiaries 
by the laws of the States ? 

We insist that this is, incontestably, the fact and law of 


29 


this matter. Indeed, this is so manifestly true that it seems 
difficult to make the matter plainer by argument. 

Here is an act of Congress which allows the courts to 
impose two years’ imprisonment, and another act which 
authorizes the court, in every case of such imprisonment, 


in its discretion, to sentence to a State jail or a State peni- 


tentiary. Then, by another section it expressly requires 
that the “ treatment and discipline ” of such Federal con- 
victs shall be the same as are imposed by the laws of the 
States. This, therefore, is an express adoption, guoad hoe, 
of the laws of the States into the laws of Congress; and 
the laws of the States as to this subject-matter become the 
laws of Congress. Therefore, when the laws of the States 
prescribe hard labor, coarse food, cropping .of the hair, 
ignominious dress, and the like, as a part of the “treat- 
ment and discipline” of such State convicts, the laws of 
Congress adopt, into themselves, these requirements as to 
every Federal convict so authorized to be sentenced and 
punished. 

But we now consider some objections to this view of the 
matter. One of the objections is very well stated by Jus- 
tice Treat, in the case (overruled by ex parte Wilson) of the 
United States v. Wynn, (3 McCrary, 274 et seq.) He says, 
in resisting the view which we have stated: 


«It must suffice, however, that no State legislation can 
enlarge or restrict Federal authority, nor can such legis- 
lation create or qualify a Federal ‘offense. Each State 
may, for purposes of its own, designate what shall be con- 
sidered offenses against its authority, and characterize them 
as felonies or otherwise; but its legislation in such respects 
cannot override Federal laws, or supply their supposed 
defects, in matters exclusively within Federal cognizance; 
hence, the United States courts cannot look to State legis- 
lation for assistance.” 


Another method of stating the objection to the view that 
we now urge is stated in substantially this form: That if it 
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be competent for the States, through their legislation, to 
attach to a conviction, in the Federal courts, a disqualification 
to hold office under the State, a disqualitication to vote in 
the State, an authorization, as against the Federal convict, 
of a divorce from him by his wife owing to the Federal 
conviction, or the like, then the States may enact that any 
person convicted in the United States courts for some 
trivial offense, and sentenced to imprisonment in a Jai, 
shall thereby be deprived of his civil and political rights 
under the State government, and thus render the trivial 
offense “infamous,”—then it is within the power of the 
States to compel the Government of the United States to 
prosecute all offenses by indictment, and to prohibit the 
prosecution of any by information. , 

Of course the answer to both this position, stated by 
Justice Treat, as above quoted, and also to this other ob- 
jection last stated, is the obvious one that no such inter- 
ference by State legislation with the laws of Congress, the 
definition, prosecution, and punishment of offenses and the 
like, is possible in any case except where some law of Cov- 
gress has “ adopted ’’ the State legislation, and made such 
State legislation its own, and wherever Congress has thus 
“adopted ” the State legislation and made it the legisla- 
tion of Congress, then these objections and all similar dif- 
ficulties totally disappear. 

Apply, therefore, the positions now stated to the present 
ease, and we have this result: The laws of Illinois, as we 
have seen, attach, as against every citizen of Illinois, to a 
conviction and sentence to the State penitentiary of that 
State, the consequences of disqualification to hold oftice; 
the disqualification to vote; authorization, as against con- 
vict, of divorce from his wife, and the like. With these 
laws in force in Illinois, Congress passes a law which says 
that persons convicted under said section 5440 shall be im- 
prisoned for not over two years; another law which says 
that the court may sentence such convict to the penitenti- 
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ary of the State of Illinois; and another law which sa;s 
that in such penitentiary he shall receive the same treat- 
ment and discipline as State convicts receive under the 
laws of Illinois. This, we submit, is an adoption of the 
laws of Illinois 1 regard to what shall be the legal con- 
sequences of a conviction and sentence of one of its citi- 
zens for a penitentiary offense. 

And please observe that it is quite ‘mmaterial for the 
purposes of the present case as to whether these sections 
of the laws of Congress authorizing imprisonment in the 
penitentiary of Illinois, of a convict citizen of Illinois, will 
be held to involve and be followed by the civil and politi- 
cal consequences to whicn we have alluded as applied by 
Illinois to State convicts ; because if such sentence be not 
followed by politicat and civil forfeitures, yet the punish- 
ment remains equally infamous if the conviction and sen- 
tence be followed by liability to being subjected to hard 
labor during the imprisonment. This being decided by 
ex parte Wilson, is sufficient for the purposes of the present 
case. 

We have already remarked sufficiently upon the distinc- 
tion made by counsel for the Government in the court below 
between what is called in the Federal section the same “ treat- 
ment and discipline” and “ punishment.” It is contended 
that treatment and discipline here does not mean and is 
not a part of “ punishment.” We have seen in our quota- 
tions from and allnsions to the case of Karsdendick (93 U. 
S. 396) the scope and margin in the way of discretion ai- 
lowed to the court. There the court completely negatives 
the view that the discipline and treatment of the State peni- 
tentiary spoken of in section 5539 is not part of the punish- 
ment. In speaking of this discipline aad treatment the 
court, on page 392, says that where the statute makes hard 
labor part of the punishment “ it is imperative upon the 
court to include that in the sentence.” Then the court 
vroceeds to say, in substance, that where the statute does 
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not expressly make hard labor a part of the punishment, 
then the making of hard labor to be a part of the punish- 
ment is left to be discretionary with the court. This it 
does in these words: 

«“ But where the statute requires imprisonment alone, 
the several provisions which have just been referred to 
place it within the power of the court, at its discretion, to 
order the execution of its sentence at a place where labor 
is exacted as a part of the discipline and treatment of the 
institution, or not, as it pleases. Thus a wider range of 
punishment is given, and the courts are left at liberty to 
graduate their sentences so as to meet the ever-varying cir- 
cumstances of the case which comes before them. Tf the 
offense is flagrant, the penitentiary with its discipline should 
be called into requisition. But if shght, a corresponding 
‘punishment’? may be inflicted upon the general range of 
the law.” 


Thus in express words the court makes this confinement 
in the penitentiary, where hard labor is exacted, to bea 
part of the punishment, although it is called “ treatment 
and discipline.” It is punishment to which the court is 
authorized to resort in its sentence by reason of what the 
court here calls the “flagrant” character of the offense. 
The “ wider range of punishment ” spoken of by the court, 
is the choice which the sTaTUTE gives to the court between 
sentence to the State jail and sentence to the State peniten- 
tiary. The court makes a sentence to the State peniten- 
tiary to be a higher grade of punishment, including hard 
labor, because of the flagrant character of the offense. 

In connection with this part of the discussion we wish to 
say that in one of the most conspicuous criminal trials which 
ever occurred in the history of this country, the very ques- . 
tion we now consider came before the Supreme Court of 
this District in criminal term. 

In the case of the United States v. Brady, (reported in 
3 Cr. L. Mag., 69,) the prosecution was under the same 
section under which the present prosecution is, section 5440. 
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The proceeding was originally commenced by information. 
The motion was to quash the proceeding by information, 
because the offense being prosecuted was infamous. The 
decision was by Justice Cox. The conclusion reached by 
the court is thus epitomized in Abbott’s National Digest, 
vol. 2, p. 228: 

“That a’ conspiracy to defraud the Government in the 
letting of mail contracts, (as charged in the Star Route 
cases), 18, by reason of the legislation of Congress fixing 
the punishment, an infamous crime, and therefore not 
triable by information.” 


The argument for the Government in this case was one 
of great length and of signal ability, and was participated 
in by the Attorney-General in person. Justice Cox, in 
reaching the conclusion to dismiss the prosecution, based 
his decision upon the nature o1 the punishment prescribed 
by section 5440, involving imprisonment as explained in 
the case of Karsdendick, (93 U. 8. 396,) and upon the pro- 
visions of the act of Cengress of June 17, 1870, (16 Stats., 


153.) 


In concluding the discussion of questions Nos. 1 and 2, 
submitted by the Circuit Court to this court, we now beg 
especial attention to the provisions of this last named act 
of Congress. It reads as follows: 


‘¢That there shall be established in the District of Co- 
lumbia a court to be called the Police Court of the District 
ot Columbia, which shall have original and exclusive juris- 
diction of all offenses against the United States committed — 
in the District of Columbia, not deemed capital or other- 
wise infamous crimes, that is to say, of all simple assaults 
and batteries, and all other misdemeanors not punishable 
by imprisonment in the p2nitentiary, and of all offenses 
against any of the ordinances of the city of Washington, 
or of the city of Georgetown, or laws of the Levy Court of 
the County of Washington.” 
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This statute, we submit, has very weighty significance in 
the present trial. It is a definition by Congress of what 
offenses are infamous within the fifth amendment. It 
makes the test of infamy to be whether the offense is one 
punishable by imprisonment in the penitentiary. Every 
crime of that class is classed by this act of Congress under 
the head of infamous. This court has in ex parte Wilson 
indicated what is obviously true, that the will of Congress 
controls the question of infamy; that it is not necessary 
that any act of Congress should expressly pronounce the 
oftense infamous in order to make it such. In other words, 
this case, amongst other things, gives to Congress the power 
to determine the question of infamy or non-infamy. In 
this act Congress has, tor that place where pre-eminently 
it has plenary constitutional power to define and punish 
crime, to wit, at its own seat of government, and for the 
purposes of all offenses in that District, explicitly defined 
what crimes are infamous. It has said that all are such 
which are punishable by imprisonment in the penitentiary. 

This declaration of Congress upon this subject, then, over 
which Congress has full power, ought to be and will be 
controlling with the courts upon a question like this. The. 
court will hardly tolerate the idea that one rule as to what 
is infamous shall be conclusively fixed and established by 
law in the District of Columbia for all crimes there com- 
mitted and tried, and have a different rule applied to offenses 
committed within the body of the States. 

If our appeal to this statute relating to the Police Court 
of the District of Columbia should be deemed, by the court, 
legitimate for no other purpose than as a legislative inter- 
pretation of the meaning of the fifth amendment to the Con- 
stitution, then as such mere legislative interpretation it is, 
with this court, entitled to exceeding great weight, for the 
reason already stated, namely, that that Legislature (Con- 
gress) has plenary power to make every such crime in- 
famous as it shall so declare. In this statute Congress has 
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giv 2n its sense of what is infamous. To say that this defi- 
nition or interpretation of Congress shall have force only 
in the District of Columbia, and that the word “ infamous” 
shall have a totally different sense in other parts of the 
country, leads to absurd results, and this court has very 
often said what is said in the case of the U. S. v. Kirby in 
regard to the construction of a criminal statute. There 
the court uses the following language: | 
‘“‘All laws should receive a sensible construction. Ger- 


eral terms should be so limited in their application as to 
not lead to injustice, oppression, or absurd consequences.” 


(7 Wall., 488.) 


The same thing is repeated in Carlisle v. The U.S., (16 
Wall., 153.) 

This is again repeated in Oates v. National Bank, (100 
U. S., 244;) and again in Chewheong v. U.S., (112 U.S., 
555.) 

The application which we seek to make of these cita- 
tions for the present case is an obvious one. If this stat- 
ute, relating to the District of Columbia, should be held to 
be a mere local definition of what offenses are “infamous” 
within the sense of the laws of the United States, and not 
to be a defiritiun of infamy applicable to all the criminal 
laws of the country, and not to be binding upon the other 
Federal courts and oflicers of the country than those of 
the District of Columbiz, then consequences of the most 
absurd and unjnst character result from such interpretation 
of this law. Under such interpretation, for example, a 
person being prosecuted for an offense committed in Alex- 
andria, Va., or within two miles of this Capital in Mary- 
land, under Section 5440, might be proceeded against in 
the United States courts without indictment, without any 
of those protections coming from the interposition of a 
grand jury us a condition precedent to being put on trial 
for a crime, which are so appropriately and strongly stated 
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by Justice Field in his cherge to the grand jury in the Cir- 
cuit Court in the District of California, August 22, 1872, 
(2 Sawyer, 667 et seq.) And yet, for the same crime pre- 
cisely, and committed under the same circumstances and 
conditions in the District of Columbia, the otfender would 
be protected by the interposition of a grand jury between 
‘him and any possible prosecution. Such an interpretation 
of this statute makes one thing infamous under the same 
criminal section in one district and non-iufamous in 
another! Such an interpretation of this statute, it seems 
to us, is quite impossible. 

The true view of this statute is, we think, that, for all 
offenses committed against Federal law this statute was 
designed to stand for a definition of infamy. So standing 
it makes every offense, throughout the United States, which 
may be followed by imprisonment in the penitentiary, to 
be infamous. It is not, therefore, to be interpreted as a 
mere local statute, but as one affecting the entire body of 
the Federal criminal law, by means of its binding defini- 
tion of this word * infamous.” 


We now turn to some considerations, outside of the ques- 
tion of infamy, covered by questions 1 and 2 submitted by 
the Circuit Court. [n our estimation the brief of our asso- 
ciate, Mr. Richburg, upon the points that we now come to, 
as well as those which we have gone over, contains a quite 
sufficient discussion of them all, and we feel, in view of 
this fact as to the fullness of his brief, inclined to largely 
leave the discussion of questions 3, 4, and 5 to what is found 
in that brief. And vet, as associate counsel, we would, 
perhaps, not be justitied in wholly omitting to consider 
these three last questions of the Cireuit Court. 

We therefore proceed now to make some suggestions in 
regard to them. 

The first proposition which we state now is one which 
we submit in answer to questions 4 and 5 alike. We con- 
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dense that proposition now into the following sentence. 
Since no averment is contained in any count of this in- 


formation, declaring, either directly or indirectly, that the 


overt acts charged, in any one of such counts, were not acts 
“exclusively ” aflecting the election of State officers, and 
since moreover it is true, as a matter of law, that any act 
or acts of State officers or other persons, done or omitted 
in regard to a State election, where also members of Con- 
gress are being elected, and which acts so done or omitted 
affect “exclusiveiy” the election of State officials, are not 
cogrizable, and cannot constitutionally be made cogniza- 
ble, in the Federal courts, therefore this last class of acts 
or omissions, so affecting exclusively the election of State 
officials, constitutes an implied exception to the acts de- 
scribed in sections 5511 and 5512 of the Revised Statutes, 
as acts made criminal by these two last named sections ; 
and hence no information or indictment, under section 
5440, is good where the overt acts conspired to be done 
come within either section 5511 or 5512, and where the 
indictment or information fails to aver that the overt acts 
done, or attempted, in pursuance of the conspiracy were 
net of the description affecting exclusively the election of 
State ofticers—or where the indictment or information fails 
to aver that the overt acts did affect, or were meant to af- 
fect, a Representative’s election. 

One part of our proposition, now stated, is very explicitly 
indicated in the opinion of this court in ex parte Sibold, (93 
U. S., 393,) in the following words: 

‘ We do not mean to say, however, that for any acts of 
the officers of election, having exclusive reference to the 
election of the State or county officers, they will be amen- 
able to Federai jurisdiction; nor do we understand that 
the enactments of Congress now under consideration have 
any application to such acts.” 


In the last part of this sentence we have the explicit 
declaration of the court that the enactments contained in 
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Sections 5511 and 5512 have no application to any act 
done by an officer of election or “ other person,” in a State 
election where a Congressional Representative is being 
elected, which acts have “ exclusive ” reference to the elec- 
tion of State officers. Thus it is authoritatively determined 
and is settled law that there are many acts done by officials 
and others, in such elections, which are not within the stat- 
ute—which are excepted, in other words, from the purview 
and scope of the Federal law. And gee also U.S. v. 
Nicholson, 3 Woods, 215. 

For illustration it is the duty of the county clerk to as- 
certain and certify who is elected. (Sec. 73.) Suppose one 
of these clerks should certify A elected to the Senate of 
Illinois, when, in fact, B was elected. He changes no 
paper, commits no forgery, fraud, larceny, or other wrong, 
except the single one of certifying A elected when B was 
elected to the State Senate. Is it possible that Congress 
could take cognizance of this act of wrongful proclamation 
or certificate, make it punishable as a crime against the 
United States? or, if Congress could do so, is it possible 
that these sections will be held to mean that Congress has 
done so? 

Or suppose the county clerk were called upon, in a con- 
test in the Legislature regarding a seat in the Senate or 
House of Representatives, for a certified copy of the elec- 
tion returns, and he should refuse to furnish such returns, 
Is it possible that this refusal could be detined, or has been 
defined, as a crime by an act of Congress and punished as 
such in the Federal courts? Of course not. It is there- 
fore quite plain that these acts of Congress, as found in 
Sections 5511 and 5512, do exclude from themselves eftect- 
ually and absolutely, in the way of implied exception, all 
acts of officers, though coming within the letter of the de- 
scription contained in these sections, which affect “ exclu- 
sively ” the election of State officials. 

Thus we are brought next to the direct and vital ques- 
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tion whether an indictment or information must take note 
and account, in its averments, of these excluded classes of 
acts which are not within the purview of the Federal 
statute ? 

It seems to us that the answer to this question is quite 
easy, and is manifestly in the affirmative. 

One legal element which goes to the support of this af- 
firmative answer is recently made very familiar to the pro- 
fession by such cases, adjudged in this court, as the U. 8. 
v. Simmons, (96 U.S., 360, 862 et seg.,) and the case of the 
U.S. v. Carll, (105 U. S.,.611 to 618, inclusive.) That 
element is that it is not sufficient to set out, in the indict- 
ment or information, a description of the offense in the 
language of the statute, unless the description contained in 
the statute is one which embodies every essential element 
of the crime intended to be defined and punished. 

Stated in other words, this legal proposition is this: 
Where a statute will be construed, taking all its words 
together, to require certain elements to be present in order 
to constitute a crime, but which elements are not all ez- 
pressly stated, and only are implied, there the indictment 
must affirmatively set out the acts or facts so implied by 
the statute as requisite to constitute the offense. Other- 
wise it is bad. 

Justice Gray in the last-named case (105 U. S., 612) 
expresses this in the following words: 


‘In an indictment upon a statute, it is not sufficient to 
set forth the offense in the words of the statute, unless 
those words of themselves fully, directly, and expressly, 
without any uncertainty or ambiguity, set forth all the 
elements necessary to constitute the offense intended to be 
punished; and the fact that the statute in question, read in 
the light of the common law, and of other statutes on the 
like matter, enables the court to infer the intent of the 
Legislature, does not dispense with the necessjty of alleging 
in the indictment all the facts necessary to bring the case 
within that intent. United States v. Cruikshank, 92 U. S., 
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542; United States v. Simmons, id., 360; Commonweaith 
v. Clifford, 8 Cush., (Mass.,) 215; Commonwealth v. Bean, 
11 id., 414; Commonwealth v. Bean, 14 Gray, (Mass.,) 52; 
Commonwealth v. Filburn, 119 Mass., 297.’’ 


Applying this authority, now, to the present case, it sig- 
nities this: that since, as has been shown, it is the “intent” 
of these sections, 5511 and 5512, to exclude from their 
operation all the acts, described therein, of officers whicu 
“exclusively” affect the election of State officers, therefore 
the averments of the information must bring the accused 
within this specific “intent.” This the information must 
do “without any uncertainty or ambiguity.” and do “fully, 
directly, and expressly.” (105 U.8., 612.) 

Or stated in other words, the information must aver that 
the acts described in each of the counts, as these done in 
furtherance of the conspiracy, were not acts affecting or 
intended to affect ‘‘ exclusively” the election of State offi- 
cials—or if not this averment, then the equivalent one 
averring that the act was one which did affect, or else, 
and at least, that it was one that was intended to affect 
the election of a Representative to Congress. 

This particular principle, now under consideration, of 
the law of indictments, really comes within another very 
familiar and thoroughly settled rule of criminal pleadings. 
The rule is this: that where a statutory definition of a 
crime excepts from the general class of acts madecriminal | 
certain acts falling within the general definition, and this 
exception appears in the definition itself, there the indict- 
ment must set forth that the acts being prosecuted are not 
within the exception. 

We have seen that there are classes of acts which though 
within the general words of sections 5511 and 5512 are 
yet meant to be excluded from the sections. Such ex- 
cepted class being all acts exclusively affecting the election 
of State officers. Therefore in framing an indictment or 
information under these sections it is as essential to take 


notice of the excluded or excepted class as if the exception 
were contained in express words in the aefinition of. the 
ottense. That an implied excepiion stands on the.same 
ground us an express one, wherc implied in the definition of 
the offense, this court has, in effect, declared in U.S. v. 
Mano, (95 U. 8., 583.) There the court uses this lan- 
guage: 

“ Where there is no substantial departure from that re- 
quirement,” (following the words of the statute,) ‘‘ the in- 
formation, like the indictment, is in general sufficient, ex- 
cept in cases where tue statute is elliptical, or where by 
necessary implication other constituents are component parts 
of the offense. Offenses created by statute, as well as 
offenses at common law, consist, with rare exceptions, of 
more than one ingredient; and the rule is universal that 
every ingredient of which the offense is composed must be 
accurately and clearly expressed in the indictment or in- 
formation, or.the pleading will be held bad on demurrer. 
United States v. Cook, 17 Wall., 168; 1 Bishop, Cr. Pro., 
(2d ed.,) sec. 81; Archb. Cr. Pl. & Ev., (18th ed.,) 54.” 


This brings the case, therefore, within such cases as the 
United States v. Cook, (17 Wall., 168,) where the court 
says: | 

i | 

‘‘ Where a statute defining an offense contains an ex- 
ception, in the enacting clause of the statute, which is so 
incorporated with the language detining the offense that 
the ingredients of the offense cannot be accurately and 
clearly described if the exception is omitted, the rales of 
good pleading require that an indictment founded upon 
this statute must allege enough to show that the case is 
not within the exception.” 


Otherwise, if the exception is a totally distinct part of 
the statute and no part of the definition of the offense. 

In the latter case, if it be claimed that the acts charged 
come within the exception, that is a matter of defense. 

These considerations and authorities, we submit, estab- 
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lish that the 8d, 4th, and 5th questions of the Circuit Court 
must be answered in the uegative. 

We now turn to a specific consideration of the third 
question submitted by the Circuit Court. (R., 103, 104.) 

In ‘answering this third question in the negative, as we 
submit it must be answered, we do not forget what we 
have hitherto in the argument urged, namely, that these 
acts of Congress commented upon in Karsdendick, supra, 
have, in the respects which we have named, “adopted” the 
laws of Illinois prescribing the discipline, treatment, and 
punishment attached by the laws of that State to sentences 
of imprisonment in the penitentiary. 

We turthermore concede, for the purposes of the pres- 
ent point, that the acts of the State Legislature. which 
Congress has thus, for the purposes of Congressional elec- 
tions, “allowed to stand,” (100 U.S., 388,) are, for the 
purposes of Section 5440, adopted by Section 5539. 

We furthermore concede, for the purposes of the pres- 
ent discussion, that it is the duty of the State efficials who, 
under the laws of the United States, are charged with that 
matter, to deposit in the county clerk’s office the returns 
showing the votes for Representatives in Congress, 

And we further concede that these returns of the votes 
for Representatives in Congress are documents valuable in, 
and essential to, the right determination of the election of 
such Representatives. 

But we insist, in full view of all these concessions, that 
for the purposes of this prosecution such concessions are 
totally insignificant. They are immaterial for the palpa- 
ble reasons which we now state: 


1. That by Section 5440 the only overt acts (outside of 
the matter of frauds named in that section) which that sec- 
tion suffers to be averred and proved, are such overt acts 
as some act of Congress makes to be “ offenses” against 
the laws of the United States. And there are no “ often- 
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ses” against the United States save such as are created by 
act of Congress. 


2. No act of Congress has made it an “ offense” against 
the laws of the United States to interfere with or despoil 
the official records of the State of Illinois deposited in the 
county clerk’s office. 


Stated in another way the proposition amounts to this: 

Nothing comes within the meaning of the word “ offense,” 
as found in Section 5440, which cannot be prosecuted as a 
crime in the courts of the United States; and if the county 
clerk of Cook county be an “ofticer” within the meaning 
of that word as found in Section 5403, and if his office be 
an “office” within the meaning of that word in said last- 
named section, and if the election returns are “papers, 
documents, or records”’ within the meaning of these words 
in that Section 5403, then the county clerk can be indicted 
in the Onited States courts under Section 5403. 

And if such zlerk can be convicted under Section 54038 
in the United States courts, then manifestly and undeni- 
ably he can be equally indicted, prosecuted, and convicted 
in the United States courts under Section 5408. This sec- 
tion reads as follows: 


“ Every officer having custody of any record, document, 
paper, or proceeding specified in Section 5403, who fraud- 
ulently takes away, or withdraws, or destroys any such 
record, document, paper, or- proceeding filed in bis office 
or deposited with him, or in his custody, shall pay a fine 
of not more than two thousand dollars, or suffer imprison- 
ment at hard labor not more than three years, or both; and 
shall, moreover, forfeit his office and be forever afterwards 
disqualified from holding any office under the Government 
of the United States.” 


If, then, a county clerk be an “officer,” and if his office 
be an “office,” and if the county records there deposited 
be “records” within section 5403, then they are equally 
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80 within section 5408; and if a county clerk can be prose- 
cuted and convicted, in a United States court, under section 
5403, then so equally can he. be prosecuted and convicted 
under section 5408 in a United States jurisdiction. 

All this is simply self-evident. Section 5403 and section 
5408 are correlatives. They go together, and for the pur- 
poses of this discussion they are one act of Congress. 

Now what is the logical consequence of the proposition 
that a county clerk may be convicted under section 5408 ? 
It is manifestly that he must be sentenced, by the court, to 
removal from offic The punishment of removal from 
office, by that section, is not left discretionary with the 
court, but is affixed peremptorily and absolutely to every 
conviction under the section. 

We are thus driven to the result that if 5408 takes in 
county clerks and the records and documents aud papers 
named in section 5408, and if conviction in Federal courts 
may be had under that section, then the Federal courts 
must pronounce judgments of removal from this State 
office. 

This, it seems to us, is clearly a reduction of the con- 
struction of this section, which we resist, to the absur?. 
It will hardly be contended by the Government that such 
a sentence can be pronounced in a Federal court. 

And now carefully observe that the present point is not 
at all as to the question how far it is competent for Congress 
to go in making State officials United States officers for 
designated purposes, nor as to how far such Congressional 
legislation may go in punishing such State officiais under 
acts of Congress for violations of some iaw of the State 
which Congress has “adopted” as a United States law. 
On the contrary, the true and only question now is, whether 
it is the true design and purpose of Congress, in sections 
9403 and 5408, to undertake to make it a crime against the 
United States for a State officer to violate a duty imposed 
by the laws of his State in regard to the custody of these 
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election returns. What in law and fact has Congress done 
in this regard ? | 

It may very well be that the act of Congress does im- 
pose a duty on the clerk in regard to returne affecting Con- 
gressional Representatives, and yet the laws of the United 
States not undertake to punish ss a crime an act of the 
clerk in failing to discharge such duty. It may well be 
the purpose of Congress to leave such Federal duty of the 
clerk to be enforced, so far us criminal prosecution is con- 
cerned, under the State laws. And this is precisely what 


Congress has ao. 2 in regard to the custody by State offi-. 


cials of these :eturns. | 

We submit, therefor~. that Congress has not attempted 
in this legislation to punish as «a crime the acts numed i 
Sectfons 5403 an? 5408. 

It is proper here to guarz against misapprehension. We 
do not concede or believe thai it is competent for Congress, 
as avainst the legislation of the States, to force upon State 
officials duties to the Federal Government, and to punish 
as crimes the violation of such duties. It is only because 
of the assent of the States, as explaineu in ex parte Sei- 
bold, that State officers have Federal duiies, and act in 
conjunction with Federal officers in State elections where 
Representatives to Congres» are elected. Such cases as 
Kentucky v. Dennison, 24 Howard, 97, The Collector v. 
Day, 11 Wall., 113, and the cases there bi vught into notice, 
show hov: solicitous this court has ever been to avoid col- 
lisions between State and Federal anthority, and how 
impossible it is for the Fec«ral Government without the 
assent of the States to “impose upon State functionaries 
any obligatory burdens or duties, and a fortiori how impos- 
sible to ,unish as crimes official acts of officers of the 
States.” In the light of such cases as theve we deny that 
it would be competent for Votgress to make official acts 
of State officere done under State laws to be crimes against 
the United States. 
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But even if we are wrong in this, still it seems quite 
impossible that we should be wrong in supposing that it is 
not the intent of Sections 5403 and 5408 to include State 
officers and State records within their provisions. 

We turn now to some further consideration of the 4th 
and 5th counts of the information. The 5th question of 
the Circuit Court asks whether these two counts constitute 
a conspiracy to commit an offense against the United States 
under Section 5511 of the Revised Statutes. The 4th 
count is one the substance of which is a charge that the 
defendants Mackin, Gallagher, Gleason, and Biehl con- 
spired to “ interfere with’’ Ryan, the county clerk, and the 
two justices who should make the canvass, in the discharge 
of the duties of said Ryan, clerk, and of such two justices, 
the conspiracy being to mutilate, &€., the certificate on the 
tally list, and to remove the tally list, and to substitute in 
its place a spurious tally list; and to effect the object of the 
conspiracy, did mutilate the tally list, &c. 

The fifth count of the information is based upon the 
sume Section 5511, and differs from the 4th in that it 
charges a conspiracy by the same Mackin, Gallagher, Glea- 
son, and Biehl to remove and destroy the ballots, the poll 
book, and tally list, and thereby “ interfere with ” the said 
clerk in the discharge of hisduties. The pith of each of these 
counts, 4 and 5, is in charging a conspiracy to “ interfere 
with” Ryan, an officer of the election, in the discharge of 
his duties, and in doing named acts in furtherance of the 
conspiracy. 

The contention of the plaintiffs in error, in regard to 
the insufficiency of these counts, in addition to the ones al- 
ready above stated, is found in the fact that the clerk, 
Ryan, is not an “ officer of election ” within the meaning 
of Section 5511. <A careful inspection of this Section 
5511 will vindicate this contention of the plaintiffs in 
error. The words material, for the present point, of this 
section are, “if, at any election for Representative or Dele- 


gate in Congress, any person” * * * “interferes in any 
manner with any Officer of such election in the discharge of his 
duties, or by any such means, or other unlawful means, in- 
duces any officer of election, or officer whose duty it is to ascer- 
tain, unnounce, o1 declare the result of any such election, or give 
or make any certificate, document, or evidence in relation thereto, 
to violate or refuses to comply with his duty or any law 
regulating the same,” * * * “he shall be punished by 
fine,” &c. 

Now please, in view of these words of the statute and of 
the charges of these two counts, observe the following 
things: 


1. That, in each count, the gravamen of the accusation 
is in the words “ unlawfully did conspire together * * * to 
interfere with one Michael Ryan, then and there being 
county clerk of Cook county,” ete. In each count, then, 
the conspiracy is found in the agreement to “interfere with” 
Ryan, the clerk, in the discharge of his duties. 

Now, in section 5511 the clause prohibiting “interfering” 
is confined to “any officer of such election.’ If, therefore, 
within the meaning of this section, Ryan was not an “ offi- 
cer of election,” but was some other kind of an officer, then 
each count is manifestly bad. Then notice: 


2. That, in the next clause of this section another class 
of officers is mentioned than “ officers of election,” and this 
other class is called an ‘officer whose duty it is to ascer- 
tain, announce or declare the result of any such election or 
to give or make any certificate, document, or evidence in 
relation thereto.” 

That is to say, the only “interference with ” here spoken 
of and prohibited is interfering with an “officer of elec- 
tion,” and no other kind of an officer is mentioned as the 
subject of the prohibition against being “ interfered with.” 

‘Then the next clause following the semi-colon, coming 
after the words “ his duties,” is another distinct prohibition. 
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It is a prohibition against procuring voluntary action of the 
officers named in this succeeding clause. It says: 


“Or by any such means, or other unlawful means, in- 
duces any ofticer of election, or officer whose duty it is to as- 
certain, announce, or declare the result of any such election.” 


In this clause, therefore, it is seen that an officer of elec- 
tion is mentioned as one prohibited to be “ induced,” ete. 
Then follows this word “ officer ” again, but with the words 
“of election ” carefully dropped. He is also here prohib- 
ited from being “induced.” But as to this “ officer,” 
where the words “of election” are dropped, he is spoken 
of as one whose duty it is to ascertain, announce, or de- 
clare the result of the election. 

Literally and expressly, therefore, the ‘‘ officer” here 
described as the one “ whose duty it is to ascertain, an- 
nounce, or declare the result of the election, or to give or 
make any certificate or document or evidence in relation 
thereto,” is described as “ officer ’’ merely, as distinguished 
from an “ officer of election.” This is done by omitting 
the description “of election,” which is attached to the 
word “ officer” in the other parts of the section; and such 
officer, so charged with the duty of ascertaining and de- 
claring the result, ete., is not described as an “ officer of 
election,” but as simply ‘‘ an officer.” As to such officer, 
to wit, the one not described as an officer of election, there 
is, in this section, no prohibition in regard to his being 
‘‘interfered with.” ‘That this description of the officer 
whose duty it is to ascertain, announce, or declare the re- 
sult, etc., describes the clerk of the court, is simply mani- 
fest. These are his statutory duties, and here he is dis- 
tingnished from an “ officer of election” by being called 
simply an “officer.” Thus it is made plain as words can 
make it that section 5511 distinguishes between an officer 
whose duty it is to canvass returns and give certificates, 
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etc., (which officer is the clerk,) and the “officer of the 
election,” who is prohibited from being interfered with. 
As to the “otticer of election,” there is a prohibition 
against his being interfered with, and also a prohibition 
against his being “induced ” voluntarily to neglect or vio- 
late his duty. But as to the “ officer” not described as an 
officer of election, the prohibition is confined to his not be- 
ing “induced” to voluntary action in disregard of duty. 
Thus it is, we think, made quite plain that the section 
itself distinguishes between an “ officer of election,” and 
an ‘officer ’’ who is not at the election at all, but whose 
duties are to make canvass of the returns, certify results, 
etc. -It is quite unnecessary, therefore, to resort to gen- 
eral reasoning upon the proposition that the clerk, for the 
purposes of this statute, is not an “officer of election.”’ 
The statute itself makes him something else than an “ offi- 
cer of election,” to wit, an “ officer.” And to make it 
plain that he is some other kind of officer than “ officer of 
election,” the statute not only drops the words “ of elec- 
tion ” here in speaking of the clerk, but carefully describes 
his functions, and which functions are the very ones dis- 
charged by the clerk alone, and are not those done by the 


otticers who conduct the election. 


But, in addition to, and aside from, what is thus made 
plain by the statute itself, it is proper to add what we 
now do. : 

In the case of United States v. Clayton, (2 Dillon, 219,) 
the indictment was framed under the 22d section of the 
Act of 1870, (16 Stats. at Large, 145,) and that section 
made it an offence for “any officer of any election at 
which any Representative or Delegate in Congress of the 
United States shall be voted for, whether such officer of 
election be appointed or created by or ander any law or 
authority of the United States, or by or under any State, . 
Territorial, District, or municipal law or authority, to neg- 
lect his duty,” etc., “or fraudulently to make any false 
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certificate,” ete. The question was there whether Clayton, 
the Governor of Arkansas, was “ any officer of election ” 
within the meaning of these words in section 22, and the 
court held that he was not. In reaching this conclusion 
the judge insists that where words are used in a statute 
which are not technical or words of art, the presumption is 
that they are used by the Legislature in their ordinary, 
popular or general signification, unless the contrary ap- 
pears from the context. The court says: 7 


«For these reasons, whose cogency is obvious, the law 
is settled that, in construing statutes, the language used is 
never to be lost sight of, and the presumption is that the 
language is used in no extraordinary sense, but in its com- 
mon, every-day meaning.” 


And he then proceeds to show that the words “ officers 
of election ” in their common, popular signification always 
include only those who participate at and in the election 
itself, and does not take in officers whose duties come after 
the election is over, and relate to ascertaining and certify- 
ing the result thereof, and preserving the evidence thereot. 

With much force the learned judge there enforces the 
danger resulting from giving to the common, untechuical 
language of the people as found in such statutes some other 
senses and significations than those known to the people, and 
thus bringing about the creation of constructive offenses. 
After stating this, he adds: 


«These principles of law admit of no dispute, and have 
been often declared by the highest courts, and by no tri- 
_ bunal more clearly than the Supreme Court of the United 

States. (United States v. Morris, 14 Pet., 464; United 
States v. Wiltberger, 5 Wheat., 76; United States v. Shel- 
don, 2 Ib., 119.)” 


To this entire opinion of Judge Dillon, as a most en- 
lightened and well considered one, we respectfully usk the 
attention of the court. 


: 
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We had concluded the foregoing brief, and the same 
was in the hands of the printer, at the time of our receipt 
of the brief, on behalf of the Government, presented by 
Messrs. Hawley & Tuthill. 

The time, therefore, at which that brief was received, 
being so near to the day fixed for the hearing in this court, 
excludes the possibility of any extended notice of its con- 
tents. We have carefully read all that part of it which is 
an arraignment of the decision of this court in ex parte 
Wilson, and have also, in the main, read the residue of the 
brief; and we find that, with the exception of the part 
devoted to ex parte Wilson, it is, in substance, a reproduc- 
tion of the printed briefs, for the Government, tiled in the 
Circuit Court. For this reason it is, perhaps, not impor- 
tant, to the plaintiffs in error, that we have not sooner seen 
this argument of the Government’s counsel. We trust that 
we will be pardoned for being of opinion that this brief, 
though conspicuous for the learning it displays, and more 
conspicuous for the industry it exhibits, is nevertheless 
still more remarkable for its frailties in the direction of 
carefulness and accuracy. 

In regard to these last two qualities of the brief, it seems 
to usthat to point out a few examples, bearing upon this 
matter, especially if vital examples, furnish about as ade- 
quate a reply to the entire- law and doctrines of the brief 
as would he furnished by a more extended review. 

This is so upon the principle stated of the maxim—* ab. 
uno disce onmes.” 

Take, as an example of the carefulness of this brief, the 
use which is made of the case of Waddell (112 U. S., 76,) 
which is dealt with (p. 21, &c.,) as if this court had in that 
case distinctly decided that it was the nature of the crime, 
as distinguished from the nature of the punishment, which 
determined the question of its infamy; and the brief re- 
fers to the Waddell case as being in harmony with the 
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District and Circuit Court decisions holding this way, (bot- 
tom of p. 21, top of p. 22;) whereas the Waddell case 
is one in which this court not only decides nothing at all 
upon that point as to which it is that makes the infat.y, 
but is one in which the court explicitly stutes that nothing 
is decided upon the subject of infamy; and the court ex- 
pressly refuses to decide anything, because nothing was 
presented to the court for decision on that point; and it 
sends the case back with that question untouched on pur- 
pose “ that the question whether the case can be prosecuted 
by information may be raised in an appropriate manner,” 
(pp. 82, 83.) | 

And yet the brief relies upon this case as one which, 
upon this point, is out of harmony not only with ex parte 
Wilson, but as one “ which is in harmony with the numerous 
decisions of the District and Circuit Courts of the United States 
on the subject.” 

But let us take, as an example of the lack of accuracy 
in which, as seems to us, this brief abounds, the statement 
found on page 14, where this sentence will be seen: 


“Tn this court, in the case of Wilson, it was held, for 
the first time by any respectable court, that the framers of 
the Constitution intended the words used to refer to pun- 
ishment, and not to crime.” 


This remarkable sentence does not, of course, mean that 
this court has put itself out of the pale of respectability by 
its decision in the Wilson case, but it does mean that the 
doctrine of the Wilson case is so novel and astounding and 
absurd as that judicial respectability has, from the -begin- 
ning of the Government, shrunk from its utterance. Now, 
as displaying the accuracy of this statement, that the doc- 
trine of ex parte Wilson was never uttered until uttered in 
this court in that case, let us see. 

It is probable that the learned counsel for the Govern- 
ment would, themselves, admit Chief Justice Shaw and 
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his court into the class of “respectable.” In sn opinion, 
by that Chief Justice, which is recognized by every court 
in. this country as one of the most important and most 
illustrious ever pronounced by him, this - very point, 
which the brief says was never before decided, by any re- 
spectable court, as ex parte Wilson decides it, came before 
the Supreme Court of Massachusetts for solution and for 
judgment. It was the on/y question which came before 
that court for iudgment in that case. In reaching the 
judgment of the court the Chief Justice found it material 
to trace the origin and history of the 5th amendment to 
the Constitution of the United States. He tinds that this 
Sth amendment was, in the Massachusetts convention, pro- 
posed by John Hancock, the president of the convention, 
and was advocated by Governor Bowdvin and other mem- 
bers, and then gives the 5th amendment.as it was adopted 
and as it appears in the Constitution. 

He then, in reachivg the meaning of the words “ in- 
famous punishments,” as found in the 12th article of the 
Massachusetts bill of rights, further proceeds to show that 
it must have attributed to it the same meaning as the 
words “infamous crimes” have, as found in the 5th 
amendment to the Constitutio:: of the United States. He, 
in dwelling upon this point, says: 

«It is the more significant when we consider that it (the 
5th amendment) originated in Massachusetts a tew years 


later’ (than the equivalent provision in their bill of rights), 
“and was adopted by nearly the same set of public men.” 


Then, after quoting from Mr. Dane the statement that 
the amendment to the Constitution of the United States 
and the equivasent provisions of the State constitution 
prohibit, from infliction, infamous punishments, he proceeds 
to say: 

‘Thus it appears that Mr. Dane, eminent both as a 
statesman and a jurist, aud who was a contemporary with 
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the authors of the Constitution, puts the SAME construction 
upon the Massachusetts bill of rights and the amendment of the 
Constitution of the United States.” ; 


After the Chief Justice had thus shown that the words 
“infamous punishments” in the Massachusetts bill of 
rights, and ‘infamous crimes’? in the 5th amendment, 
mean the “same” thing, he then proceeds to show that 
these words in both instruments make the infamy to reside 
in the character of the punishment endured by the convict. 
He makes these two terms to be equivalent and converti- 
ble terms. His words are (p. 34): 

“Then comes the practical difficulty, as before sug- 
gested, in ascertaining, in particular cases, what are in- 
famous punishments; or, in other words, what are infumous 
crimes and offenses.” 


Having thus made the two expressions of the two in- 
struments exact equivalents, in signification, he proceeds 
to show, in the judgment to which this court has just given 
its imperial sanction, that the infamy spoken of in each 
instrument is to be found in the consequences endured by 
the convict in the way of punishment. 

Again. We, in the District of Columbia, have regarded 
the Supreme Court of that District as respectable, and its 
Chief Justice eminently so. That court, in the case of 
United States v. Cross, (1 MacArthur, 152, 153,) already 
cited above, in determining the question of the infamy or 
non-infamy of a crime, after declaring, as above quoted, 
that the almost universal test of infamy, adopted by the 
legislation of the States of this Union, is the “ walls of the 
penitentiary,’’ proceeds to declare (p. 153): 

“The infamy of an. offense, which under the law rests 
in legislative authority, as expressed in the penalty of the law, 
may change, and necessarily does change, the penalty of 
the law.” 
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This is a case distinctly holding that the “penalty” de- 
termines the question of infamy under the 5th amendment. 

Again. Justice Cox and his Court, of this District, be- 
long, as we regard, to the respectable courts of the coun- 
try. In the case of United States v. Brady, cited supra, as 
we have seen, it was distinctly held,that the question of in- 
famy under the laws of the United States and its Consti- 
tution depends upon the character of the punishment in- 
flicted. ; 

Again. For the purposes of the present point, as to 
what makes a crime infamous, the Congress which passed 
the act of the 17th of June, 1870, (16 Stats., 153,) which 
we have quoted ubove, was a most “respectable court.” 
On such a point it is made respectable for several reasons: 

One is that what Congress undertakes to declare to be 
the meaning of this word “infamous” is, by the very force 
of the declaration, made to be its true meaning, right or 
wrong. 

Another reason why this Congress, upon this point, is 
made respectable for the purposes of this inquiry, is that 
one of the learned counsel for the government, whose brief 
we are noticing, was himself a member of that Congress, 
and aided, no doubt, in giving the definition of “infamy” 
there found. 

In harmony with these examples, taken from the Circuit 
Courts, and from the Supreme Court of Massachusetts, 
holding that the infamy is to be found in the nature of the 
punishment, is the language of one of the highest living 
authorities upon such questions in this country. 

Judge Cooley, in his “ Principles of Constitutional Law,” 
says, speaking of the 5th amendment: 


«It is probable that, in this amendment, the punishment 
was in view as the badge of infamy, rather than any element in 
the offense itself, and ¢hat provision for the punishment of 
minor: offenses otherwise than on indictment, even though 
they be degrading in their nature, would not be held un- 
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constitutional, provided the punishment imposed was not 
greater than that usually permitted to be inflicted by ma- 
gistrates proceeding in a summary way. But punishment 
in the penitentiary must always be deemed infamous, and so 
must any punishment that involves the loss of civil or po- 
litical privileges.” 


And the same thing is stated by Judge Pascal, in his 
Annotations upon the Constitution, p. 258, in these words: 

“ Usually, in this country, it” (the infamy of the fifth 
amendment) “means such as are punished with death or 
imprisonment in a State prison or penitentiary.” 


We might indefinitely multiply citations like these, but 
need not. We have given the above with no view of vin- 
dicating ex parte Wilson, for that would be out of place 
here, but only for the purpose of indicating that the op- 
posing brief has fallen into inaccuracies generally. 

In regard to the entire body of this attack upon ez parte 
Wilson it seems to us that two or three additional sugges- 
tions are sufficient and not out of place. 

We, of course, have no apprehension that, in this case, 
the court will either reverse or modify or question the full 
and complete accuracy of every part of the court’s holding 
in that case. Still, counsel will be pardoned for making 
some suggestions in reply to this rather remarkable criti- 
cism of this decision. 

The whole pith of the criticism is based upon the propo- 
sition that the court is wrong when it says that the infamy 
“depends upon the consequences to himself if he shall be 
found guilty,” (100 U. S., 428,) and does not, in the main, 
or primarily, depend upon the consequences, to society, of 
the crime. And the struggle of the brief is to show that 
the Constitution, in the 5th amendment, in its use of this 
word “infamous,” had exclusively in mind the nature of 
the act or crime, as such acts or crimes were estimated in 
England and its provinces, at and before the making of 
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the Constitution, and was, in no degree, based upon a 
Furpose to secure the beneficent interposition of a grand 
jury, in the interest of protection and humanity, to each 
citizen before he should be publicly accused of and tried 
for crime, where the mere accusation and trial would render 
him and his family outcasts. 

This court has, in ex parte Wilson, taken the view that 
the protection and humanity found in the interposition of a 
grand jury were the main purpose of the 5th amendment, 


and took the further view that the thing meant by the 


word “infamous” is that degradation of the citizen, as 
the result of trial and conviction, which degradation, as 
the consequence of particular acts, is an ever-shifting and 
varying one, and that the nature of the act done, as dis- 
tinguished from the punishment affixed by the law, was 
not the quality primarily meant by this word “ infamous,” 

Look, for a moment, at the consequences of holding that, 
in our Constitution, this word “infamous” was used in 
the sense attributed to it by this brief, namely, that acts 
regarded as infamous by the laws of England, and only 
those, (with the addition of ones newly created by Con- 
gress,) shall still be heid to be acts deemed infamous by 
the 5th amendment. 


In the early periods of the English people, as is declared | 


by one of the most eminent of her writers upon this sub- 
ject in that country, murder, robbery, arson, rape, and 
other kindred acts were not only not crimes at all, but 
were virtues; and the same authority rather strikingly 
adds that this very word « virtue,” in the change of its 
signification, in various languages, is a remarkable index 
of the changed opinions of mankind in regard to what 
acts are “infamous.” « Virtue,” which now signifies not 
only obedience to law, but pre-eminently the highest purity 
in the character of woman, primarily signified, in England, 
the “ virility ’’ or “ bestiality ” of men. 

In England, for long ages, seizures of estates and lands by 
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violence and robbery, in virtue of the rule that “ might 
made right,” was the very source of title, and “ seizen ” 
was an indispensable muniment of title. These acts which 
were then “ virtues,” now are, and long ago became, “ in- 
famous crimes.” At still later periods in the history of 
Kuglish law, which the brief makes the standard of moral 
quality for our Constitution and law, and coming down 
even to and beyond the period of Sir Matthew Hale, we 
find certain three grades of offenses which were crimes at 
common law and felonies by the Statute of First James, 
(1 Hawk. P. C., 6 ed., ¢. 8, sec. 4,) namely : 

1. The act of endeavoring, by force of magic, to “raise 
the devil,” and compelling him to do the bidding of the 
actor. 


2. The act of securing the agency of the devil by friendly 
conference. 


8. The act of producing strange effects, above the ordi- 
nary course of nature, by means of charms and forms of 
words! 


At common law, to speak contemptuously of the estab- 
lished Church, of the doctrine of the Trinity, or other tenets 
of the established religion, was a crime punishable by infa- 
mous corporal punishment. (1 Hawk. P. C.,c. 5; 2 Lewin, 
287.) 

By the English law, (1 Eliz., c. 2,) fora minister to speak 
in derogation of “the Book of Common Prayer” was a 
crime punishable by imprisonment for the first offense, and 
and for the second offense by imprisonment for life. 

It would not be useful for us to multiply, as we might do 
indetinitely, these examples in regard to what the English 
law classified as crimes, or as imfamous crimes. 

To say that the fifth amendment had in mind the anti- 
constitutional estimate of the English people of the quality 
of the acts which the law made criminal, and that this esti- 
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mate is, in any material degree, to be made the standard 
of infamy in this country, is, we submit, reducing the fifth 
amendment. to unalleviated folly. What was criminal in 
one age, in England, became virtues in another. What 
were virtues in one age became felonies in another; and 
so it has been, and will forever be, according to the shifting 
conditions and opinions of virtue, morality, intelligence,— 
in short, of civilization itself. 

It was for this reason that the fifth amendment designed, 
as this court held it did design, to look, in determining the 
question of infamy, to the consequences, of accusation, trial, 
and conviction, te the citizen, and to allow these conse- 
quences to be looked to, in each successive generation and 
age. The idea of the amendment manifestly is one pro- 
ceeding from motives of humanity and of protection of 
human rights. The amendment is in the family of pro- 
visions entitled “the bill of rights.’ They are all ad- 
dressed to the security and protection of the citizen in life, 
liberty, and property. To say, therefore, of this fifth 
amendment that it is not primarily addressed to the mat- 
ter of protection, and does not, as this court says it does in 
ex parte Wilson, look primarily to the consequences, to the 
accused, of being accused and tried, and to say, on the other 
hand, that in determining whether there shall be a grand 
jury, it looks to the question as to how the English people 
estimated the moral qualities of an act one hundred or 
one thousand years ago, is to deprive the amendment of 
every essential purpose in which it found its origin. 

We here suspend the argument in the form of brief, 
and, so far as we are concerned, will leave its omissions to 
be supplied, if at all..in the oral discussion. 

| SAMUEL SHELLABARGER, 
J. M. Witson, 
Of Counsel for Plaintiffs in Error. 


ces oe 


% Ahi 
' TAWES HUMCKENNEY: | = 


! ee 
: Supreme Court of the Muited States. 
| CctToseR Term, 1885. 
Josepa C. Mackin anp Wiis J. | xd Belg psa ib 
GALLAGHER, PLAINTIFFS IN ERROR | 2 
ste > +No. 924. bt 
| Tae Unitrep STArTEeEs. ae 
tear : : 


ON A CERTIFICATE OF DIVISION IN OPINION : 
BETWEEN THE JUDGES OF THE CIRCUIT COURT 5 
OF ‘THE UNITED STATES FOR THE NORTHERN | | 
DISTRICT OF ILLINOIS. : 7 ) 


Brief for the United States. 


Supreme Court of the Wnited States. 
OcTosEeR TERM, 1885. 


JosePpH C. Mackin and WILLIAM J. 
GZALLAGHER, Plaintiffs in Error 
’ ’ No. 924. 
vs. 
THe UNITED STATES. 


ON A CERTIFICATE OF DIVISION IN OPINION BE- 
TWEEN THE JUDGES OF THE CIRCUIT COURT OF 
THE UNITED STATES FOR THE NORTHERN DIs- 
TRICT OF ILLINOIS. | 


Brief for the United States. 


This is a criminal information ‘filed in the dis- 
trict court of the United States for the northern 
district of Illinois against the. plaintiffs in error 
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and others under section 5440 of the Revised 
Statutes, which is as follows: 


If two or more persons conspire either to commit 
any offense against the United States, or to de- 
fraud the United States in any manner or for any 
purpose, and one or more of such parties do any 
act to effect the object of tle conspiracy, all the 
parties to such conspiracy shall be liable to a pen- 
alty of not less than one thousand dollars and not 
more than ten thousand dollars, and to imvrison- 
ment not more than two years. | 


Seven different acts of conspiracy are charged, 


| | involving criminal designs touching a general 
election held in the State of Illinois on the 4th 
of November, 1884, for Representatives in the 
Congress of the United States and certain State 
officers. 


The first three counts of the information (R., 
pp. 8-12) charge a conspiracy to violate section 
5512 of the Revised Statutes, which is as follows: 


If, at any registration of voters for an election 
for Representative or Delegate in the Congress of 
the United States, any person knowingly peison- 
ates and registers, or attempts to register, in the 
name of any other person, whether living, dead, or 
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fictitious, or fraudulently registers, or fraudulently 
attempts to register, not having a lawful right so to 
do; or does any unlawful act to secure registration 
for himself or any other person; or by force, threat, 
menace, intimidation, bribery, reward, or offer, or 
promise thereof, or other unlawful means, prevents 
or hinders any person having a lawful right to 
register from duly exercising such right; or com- 
pels or induces by any of such means, or other un- 
lawful means, any ofi.cer of registration to admit to 
registration any person not legally entitled thereto, 
or interferes in any manner with any officer of reg- 
istration in the discharge of his duties, or by any 
such means, or other anlawful means, induces any 
officer of registration to violate or refuse to comply 
with his duty or any law regulating the same; or 
if any such officer knowingly end willfally registers 
as a voter any person not entitled to be registered, 
or refuses to so register any person entitled to be 
registered ; or if any such officer or other person who 
has any duty to perform in relation to such registra- 
tion or election, in ascertaining, announcing, or de- 
claring the result thereof, or in giving or making any 
certificate, document, or evidence in relation thereto, 
knowingly neglects or refuses to perform any duty re- 
quired by law, or violates any duty imposed by law, 
or does any act unauthorized by law relating to or. 
affecting such registration or election, or the result 


4 


thereof, or any certificate, document, or evidence in 
relation thereto, or if any person aids, counsels, 
procures, or advises, any such voter, person, or 
otticer to do any act hereby made a crime, or to 
omit any act, the omission of which is hereby made 
a crime, every such person shall be punishable as 
prescribed in the preceding section. — 

The gravamen of these counts is that Mackin, 
Gallagher, Gleason, and Biehl, and others un- 
known, conspired :— 

1. To violate the sealed package deposited in 
the office of the clerk of the court of Cook 
County, containing the return of said election 
for the second election district of the eighteenth 
ward of the city of Chicago, and to mutilate and 
alter the same, which intention they in fact car- 
ried out, with the connivance and consent of 
Gleason and Biehl, who were deputies of the said 
clerk, by making the return recite tliat one 
Leman received 272 votes for State senator, in- 
stead of 420, and by making the return recite 
that one Brand received 474 votes for State 
senator in the place of 274, and by destroying 
the genuine tally-list and substituting a spurious 


one in its room; 
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2. To abstract come of the ballots cast at said 
election district for Congressional representative 
and other officers, and the poll-book, with the cer- 
tificate thereon, from the said clerk’s office, and 
substitute spurious ones in their places, and,that, 
with the connivance of the said deputies, this 


unlawful design was carried into effect; 


3. To mutilate and alter the two poll-books 
with the certificates thereon, and to destroy the 
tally-list, and destroy ballots cast for Congres- 
sioral representative and other officers, and sub- 
stitute spurious ones therefor; and that, with the 
connivance of the said deputies, they carried out 
their purpose by changing the certificate as to 
Leman and Brand, as aforesaid, by ‘destroying 
the tally-list and replacing it with a spurious 
one, and by having prepared over two hundred 
false and spurious ballots to be substituted for 
those it was intended to destroy. 

The fourth and fiftn counts charge aconspiracy 
to violate section 5511 of the Revised Statutes, 
which is in these words: 


If, at any election for Representative or Delegate 
in Congress, any person knowingly personates or 
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votes, or attempts to vote, in the name of any other 
person, whether living, dead, or fictitious, or votes 
more than once at the same election for any candi- 
date for the same office, or votes at a place where 
he may not be lawfully entitled to vote, or votes 
without having a lawful right to vote, or does any 
unlawful aet to secure an opportunity to vote for 
himself or any other person, or by force, threat, in- 
timidation, bribery, reward, or offer thereof unlaw- 
fully prevents any qualified voter of any State, or 
of any Territory, from freely exercising the right of 
suffrage, or by any such means induces any voter 
to refuse to exercise such right, or compels or in- 
duces by any such means any officer of an election 
in any such State or Territory to receive a vote 
from a person not legally qualified or entitled to 
vote, or interferes in any manner with any officer of 
such election in the discharge of his duties, or by 
any such means, or other unlawful means, induces 
any Officer of an election, or officer whose duty it is 
to ascertain, announce, or declare the result of any 
such election, or give or make any certificate, doc-— 
ument, or evidence in relation thereto, to violate or 
refuse to comply with his duty or any law regulat- 
ing the same; or knowingly receives the vote of 
any person not entitled to vote, or refuses to re- 
ceive the vote of any person entitled to vote, or 
aids, counsels, procures, or advises any such voter, 
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person, or officer to do any act hereby made a 
crime, or omit to do any duty the omission of which 
is hereby made a crime, or attempt to do so, he 
shall be punished by a fine of not more than five 
hundred dollars, or by punishment not more than 
three years, or by both, and shall pay the costs of 
the prosecution. 


These counts charge that Mackin, Gallagher, 
Gleason, and Biehl conspired to interfere with 
Ryan, the county clerk of said Cook County, and 
any two justices of the peace of said county he 
might associate with him for the purpose of can- 
vassing the several returns of the said election 
within said county, by the various mutilations, 
altertions, and frauds set out in the first three 


counts. 


The sixth and seventh counts charge a con- 
spiracy to violate section 5403 of the Revised 
Statutes, which is as follows: 


Every person who willfully destroys or attempts 
to destroy, or, with intent to steal or destroy, takes 
and carries away any record, paper, or proceeding 
of a court of justice filed or deposited with any clerk 
or officer of such court, or any paper or document, or 
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record filed or deposited in any public office, or with 
any judicial or public officer, shall, without reference 


to the value of the record, paper, or document, or 
proceeding so taken, pay a fine of not more than 
$2,000 or suffer imprisonment at hard labor, not 
more than three years, or both. 


These counts charge a conspiracy to steal and 
destroy papers, documents, and records deposited 
in a public office and with a public officer, being 
the poll-books, certificates, and ballots deposited 


in the county clerk’s office, as already stated. 


The information was tried at the December 
term of the district court, 1884. and on the 21st 
of l’ebruary, 1885, Mackin, Gallagwher, and Glea- 
son were found guilty, and Biehl not guilty (R., 
p. 82), and on the 12th of March, 1885, Mackin 
and Gallagher were sentenced to imprisonment 
for two years in the penitentiary at Joliet, Ili- 
nois, and to pay a fine of 55,000 each, and stand 
committed until the same be paid (R., pp. 35,36). 

On the 24th of March, 1885, a writ of error 


from the circuit court of said district was duly 


allowed Mackin and Gallagher (R., p. 3). 
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On the 18th of May, 1885, the writ of error 
was argued in the circuit court before the circuit 
justice and the circuit judge (R., p. 102), and on 
the 22d of May the judges announced that they 
were divided in opinion, and certified to this court 
the following questions (R., pp. 103, 104) : 

1. Whether the crimes or any of them charged: 
against the defendants in the counts of the infor- 
mation, are infamous crimes within the meaning of 
the fifth article of amendment of the Constitution 

| of the United States? 


”. Whether the defendants can or not be held to 
answer in the courts of the United States for the 
crimes Charged, or any of them, against them here- 

: in, otherwise than on the presentment or indictment 
of a grand jury? 

3. Are the papers, records, returns, poll-books, 
ballots, tally-lists, certificates, or other papers de- 
scribed in the sixth and seventh counts of the infor- 
mation, records, papers, pi oceedings, or documents 
such as are embraced by or are described iu section 
| 5403 of the Revised Statutes of the United States; 
| and is the county clerk’s office of Cook County, Illi- 
nois, a public office within the meaning of that sec- © 
tion and with reference to the laws of the United 
States and of the State of Illinois upon the subject 
of elections ? 
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4. Do the facts stated in the first, second, or third 
counts of the information constitute a conspiracy 
to commit an offense against the United States, under 
section 5512 of the Revised Statutes? 


5. Do the facts stated in the fourth and fifth counts 
of the information consticute a conspiracy to commit 
an offense against the United States, under section 
5511 of the Revised Statutes? 


Argument. 


Of the questions presented, the one first in 
gravity is, whether the offenses charged can be 
prosecuted by information; in other words, 
whether they are “infamous” in the sense of Ar- 
ticle V. of the Amendments of the Constitution. 


For the first time, the question, what offenses, 
other than capital, are infamous, and so must be 
prosecuted by the presentment or indictment of 
a grand jury, came before this court in Ez parte 
Wilson at the last term (114 U.S., p. 418). 


The offenses charged in that case were held 
“infamous” because one of the punishments an- 
nexed to them was imprisonment at hard labor, 
and the Court expressly limited the decision to 

the facts before it. 
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In the case at bar the punishment prescribed 
(§ 5440, R. S.) is a fine of not less than $1,000 or 


_more than $10,000, and an imprisonment of not 


more than two years. Hard labor is not made 
one of the conditions of the imprisonment, nor 
does the law designate the place where the im- 
prisonment is to be undergone, further than to 
leave it discretionary with the Court to direct 
whether it shall he in a jail or penitentiary if the 
sentence is for more than a year (R. S., § 5541). 


That the Court studiously refrained from a 
comprehensive definition of the term “infamous” 
in Ex parte Wilson (supra), confining itself to 
the facts of that case, may be taken as an indi- 
cation that it regards the question as still open in 
all its length and breadth. 


Indeed, this would seem to follow logically. 
The question is a unit. It cannot ‘be treated 
fragmentarily. It were no more possible to de- 
scribe a circle without regard to a fixed central 
point than to discuss the question in hand in any 
one of its bearings without regard to all. So 
long, then, as anything remains to be determined 
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to complete the exposition of the term “infamous,” 


so long, we are apt to think, must the question 
of the true sense of that term be considered as 


entirely open. 


In the learned opinion in ex parte Wilson the 


following passage occurs : 


Whether a convict shall be permitted to testify is 
not governed by a regard to his rights or to his 
protection, but. by the consideration whether the 
law deems his testimony worthy of eredit upon the 
trial of the rights of others. But whether a man 
shall be put upon his trial for erime without @ pre- 
sentment or indictment by a grand jury of his fel- 
low citizens depends upon the consequences to him- 


self if he shall be found guilty, (p. 423). 


In the next paragraph several references to the 

Commentaries are given in support of the pro- 

position, that at common law, informations by the 

Attorney-General, without the intervention of a 

. grand jury, were not allowed for capital crimes 
nor for any felony; and then it is said by the 
court, that ‘ the question whether the prosecution 
must be by indictment, or might be by informa- 
tion, thus depended upon the consequences to the con- 
vict himself.” 
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It seems more than probable that the most 
potent factor in bringing the court to its conclu- 
sion was the consideration that it could not have 
been in the contemplation of the Constitution to 
disregard the effects of conviction of crime on the 
criminal himself and look to its effects on third 
persons for a criterion of infamy. | 


Now, it is with unfeigned deference that we 
say that in taking this view the learned court did 
not sufficiently weigh the consequences to the 
criminal himself of the destruction of his com- 
petency as a witness, or recognize the principle 
that incompetency from infamy proceeds not 
from the impairment of credibility, as the result 
of conviction of crime, but is punishment by the 
divestiture of a valuable legal right. x delicto 
non ex supplicio emergit infamia. (Steph. N. P., 
1721.) | 


That a consequence which involves forfeiture 
of ‘‘the freedom and franchise of the law,” libera 
lex, rendering one civiliter mortuus, in a sense, for 
if he be an attesting witness, proof may be given 
of his handwriting (Steph. N. P., 1721), and, also, 
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ex lex, for he is bereft of the right of every legalis 
homo to defend se et sua by his own testimony, is 


dreadful to a freeman, does not admit of discus- 
sion. The possible effect upon third parties of 
conviction of an infamous offense is insignificant 
indeed in comparison with its effect upon the 


criminal himself. 


We take leave to enforce these observations 
by a quotation from an opinion of the late Judge 
John Scott, of Virginia, whose great vigor and 
grasp of mind proved him worthy to bear a name 
so famous in the annals of the Englishlaw. Says 
that eminent judge, delivering the opinion of the 
general court in a case involving the question 
whether, under the constitution and bill of rights 
of Virginia, want of religious belief was a groand 


of incompetency to testify : 


“Tt was argued that when a man is rejected as a 
witness between other parties no right of his is in- 
vaded. He suffers neither wrong nor damage by 
the rejection. He may make an affidavit in a cavse 
in which he is party; swear to a bill or answer in 
chancery ; require surety of the peace; make com- 
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plaint before a justice of peace, and even give evi- 
dence of an assault and battery on himself. All 
this the most infamous may do. But. when he is 
rejected as a witness in other cases, he has nothing 
to complain of. Is this so?” 


‘‘Every citizen is interested in the due enforce. 
ment of the law and administration of justice be- 
tween manand man. If one who invades the rights 
of his neighbor is compc'.2zd to make amends, it 
not only tends to prevent a repetition. of the wrong 
by him, but deters others, and so far protects the 
persons °~-l property of all. Every citizen has an 
equal nght to bring offenders against the criminal 
laws to justice; and may assume the office of pros- 
ecutor on an indictment or information for a misde- 
meanor. The privileged informer may procure a 
conviction on his own evidence, whi'st the proscribed 
is sent out of court with the costs upon his back. 


*“ The proscribed man may suffer in his property. 
or in the pe..uwns of the me.nbers of his family. His 
goods may be stolen, his dwelling broken into by 


the midnight robber, or burned by the ircendiary ; | 


his child may )2 beaten, or his wife murdered be- 
fore his face, and the offender escape because of the 
incapacity of the injured man to give evidence 
against him. This very incapacity may have caused 
the calamity; and can he be told that he lives un- 
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der a government of equal laws? that he has suf- 
fered nothing on account of his opinions?” (Perry’s 
case, 3 Gratt., 644.) 

It is submitted, therefore, with deference, that 
to follow the common law definition of infamy 
is not to make tiie consequences to third parties, 
and not the accused himself, the test of whether 
he must be brought to trial on the accusation of 
a grand jury. 

Upon the point that the incompetency, the 
degradation from the lofty estate of legalis homo, 
in which infamy consists, is vindicatory and not 
the outcome of a presumption of moral perver- 
sion, we respectfully refer the court to our brief 
in ex parte Wilson, copies of which will be fur- 
nished. We also respectfully refer to that brief 
for the authorities, generally, on the subject of 


what is an infamous crime. 


It is submitted as far from probable that the 
framers of the fifth amendment intended that the 
quality of infamy should depend on so mutable 
and shifting a standard as public opinion, which 
might be one thing in one State, and another in 
another. 
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We submit with great deference that it must 
be presumed that in using the term ‘infamous 
crime,” which had a fixed sense at common law, 
the framers of the amendment intended to em- 
ploy it that sense. When this court has been 
called on to define pardon, or due process of law, 
or unreasonabie searches and seizures, or ex post 
facto, or bill of attainder, or bankruptcy or obli- 
gation of contracts, or any other common law 
term used in the Constitution, it has uniformly 
held that the term so employed must be taken in 
its common law acceptation. And wr. Justice 
Story tells us in his commmentaries on the Con- 
stitution that ia determining what amounts to 
bribery and other high crimes and misdemeanors, 
resort must necessarily be had to the common 
law, “which is the guardian at once of private 
rights and public liberties,” (§ 797). 


Indeed, so strict and literal has been this ad- 
herence to common law definitions that in de- 
termining the waters over which the admiralty 
jurisdiction of the United States extended, this | 


court, for many years, held that its limit was the 
11483——2 | 


18 


ebb and flow of the tide, because it was so defined 
in England, and the revolution of opinion re- 
sulting in the doctrine that navigability is the 
limit of that jurisdiction, is marked by one of 
the most memorable and animated discussions 
that have agitated this tribunal. And that revo- 
lution in opinion, it may be safely said, could 
never have been effected unless it had been sat- 
isfactorily shown that navigability and ebb and 
flow of the tide were, as applied to the rivers and 
estuaries of England, convertible terms. 


In expounding the 5th amendment, therefore, 
is there any sufficient reason for abandoning this 
well and long established rule of interpretation, 
that technical words are to be taken in a techni- 
cal sense unless it satisfactorily appears that an- 
other sense is more agreeable to the object and 
intention ? 


Seeing that conviction of an “infamous crime” 
was followed by loss of ‘the freedom and fran- 
chise of the law,” it would seem probable enough 
that the amendment intended to secure the citi- 
zen against this degradation, unless upon the pre- 
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sentment or indictment of a grand jury. The 
amendinent had in view y.rotection from this low- 
est infam~v to which a freeman could sink, in 
comparison with which the disgrace of hard labor 
in a penitentiary is small, when unattended by 
forfeiture of the right to be heard as a witness se 
et sua defendendo. 


It cannot be claimed that any of the offenses 
laid in the several counts of the information are 
infamous in the sense of the common law. 


As to whether any of the offenses charged is 
infamous when tried by the estimate placed by 
common opinion on the punishment annexed to 
it, we do not desire to add to what has been said 
on that point in the argument filed by our learned 
colleagues. 


We respectfully submit, therefore, that the 
first question should be answered in the negative, 
and the second in the affirmative. 
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If the offenses laid in the several counts of the 
information are offenses against the United States, 
it must be because they relate to subjects as to 
which there is a concurrency of power between 
the States and the United States, for if the duties 
and the official papers or records mentioned in 


the information are Federal in character they 


became so by virtue of the laws of the State of 


The Remaining Questions. 
| 
Illinois and not by virtue of any act of Congress, : 


This subject of concurrency of power between 
the several States and the National Government 
has given rise to a vast amount of interesting 
discussion and led to much collision of opinion in 
this Court, and, it may be safely predicted, will, 
to some extent, continue to do so. 


Now, unless a power is, by the express lan- 
guage of the Constitution, vested exclusively in 
the United States, as the power to legislate over 
this District, or is prohibited to the States, as the 
power to coin money, or is of so particular a 
character as that it will not admit of exercise by 
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the several States, as the power to regulate inter- 
State or foreign commerce, tl:e mere fact that it 
resides in the General Government is not enough 
to prevent the several States from exercising it 
in any particular not covered by Federal action. 
As has been happily said, ‘It is not the mere ex- 
istence of the power, but its‘exercise, which is in- 
compatible with the exercise of the same power 
by the States.” (Sturges v. Crowninshield, 4 
Wheat.) 


It is a misnomer and a source of much mis- 


- conception to speak of concurrent powers between 


the Federal Government and the States. The 
concurrency so often referred to is only quasi in 


character, for so soon as the Federal Govern-— 


ment legislates on a subject the conflicting legis- 
lation of every State ceases to have any further 
effect, although valid up to that time, and the 
Federal law becomes the supreme law. Now 
this would not be the case if there was a concur- 


rency of power in the true ‘sense, for then the. 


authority first occupying the ground would hold 
it ad libitum, as is exemplified by the practice be- 
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tween courts of concurrent jurisdiction, which 
gives the tribunal first obtaining jurisdiction pos- 
session of the subject to the exclusion of all co- 
ordinate courts. 


It is quite safe to say, that without the co-op- 
eration of the several States by the exercise of 
some of these concurrent powers, the difficulties 
of the new Government would have been seri- 
ously increased. 


Indeed, it may almost be said that the Consti- 
tution furnishes within itself the evidence that its 
framers calculated on this State co-operation, in 
the declaration that the Constitution and the laws 
made in pursuance of it ‘‘shall be the supreme 
law of the land,” “for,” says Mr. Chief Justice 
Taney, ‘if the mere grant of power to the Gen- 
eral Government was in itself a prohibition to 
the States, there would seem to be no necessity 
for providing for the supremacy of Congress, as 
all State laws upon the subject would be, tpso 
facto, void, and there could therefore be no such 
thing as conflicting laws, nor any question about 
the supremacy of conflicting legislation. I¢ is 
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only where both may legislate on the subject 
that the question can arise” (License Cases, 5, 
How., 579). Certainly, the combined evidence 
of this provision of the Constitution and the ac- 
tion of the new Government, which was shaped, 
largely, by those who were prominent in the con- 
vention that framed the Constitution, does show 
that this co-operation of the State governments 
was regarded as important, if not indispensable, 
to the success of the National Government. 


The First Congress committed to the several 
States, unreservedly, the important subjects of 
pilotage and quarantine and health regulation, 
requiring the Federal customs and other officers 
to co-operate with those of the States in enforcing 
all regulations on such subjects. Indeed, the Na- 
tional Government has been too glad to abstain 
from interference with the perplexing subject of 
port and harbor regulation, and quarantine and 
health regulation, as calling for too various a 
treatment to be effectively dealt with by the na- 
tional legislature. And from the First Congress 
down, free use has been made of the courts of 
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the States for Federal purposes, such as natural- 


izing aliens, and enforcing fines and forfeitures 
under revenue laws. The scattered condition of 
the population and the difficulties of getting from 
place to place at the time of the adoption of the 
Constitution, and for many years afterwards, 
would have made it burdensome and oppressive 
to the people to confine jurisdiction in all federal 
matters to the national courts, besides being cer- 
tain to add to the already existing disaffection to 


the General Government. 


Indeed, as already intimated, but for many of 
the powers delegated by the Constitution being 
coexistent in the States on the one hand and the 
United States on the other, it would have been 
doubtful whether our federal polity could be 


made a success. 


The opinion of Mr. Chief Justice Taney in 
Prigg vs. The Commonwealth of Pennsylvania 
(16 Pet., 626) is full of instructive matter on this 


head. 


And when Congress exerts a concurrent power 
Ht only supplants what the States may have done 
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on the same subject, to the extent that the one is 
inconsistent. with the other and-no further, for to 
hold that the General Government could not in- 
terfere at all without taking the whcle subject 
out of State hands would seriously impair the 
usefulness of State action ii matters committed 
to the United States. 


And if the act of Congress is in furtherance of 
and in ha.mony with State legislation, the two 
may co-exist, even though the former or both be 
penal. This has been settled by this court on 
great consideration, and is no longer an open 
question (Lz parte Siebold, 100 U. S., 373; Ea 
parte Clarke, ib., 399; U.S. v. Gale, 109 U.S., 
65; Moore v. Illinois, 14 How., 13, and cases cited ; 
U.S. v. Hall, 98 U. S., 343; U.S. v. Fox, 95 U. 
S.,670). And especially is this the case in legis- 
lation touching the times, places, and manner of 
holding elections for Senators and Representa- 
tives, the Constitution expressly providing that 
State laws on those subjects may be suspended 
or altered by Congress, except as to the places 
of choosing Senators (Const., Art. 1, Sec. 4). 
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All that remains open in this case, then, in 
view of the authorities just referred to, is whether 
the conspiracies charged had in view offenses 
against the United States. 

Upon this point we refer to the argument of 


our colleague: 


In that argument will be found (pp. 59-64) 
the laws of Illinois involved in this case. 
A. H. GARLAND, 
Attorney-General. 
WM. A. MAURY, 
Assistant Attorney-General. 
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IN THE 


Supreme Court of the United States, 


OcTOBER TERM, A. D. 1885. | 


JOSEPH C. MACKIN anp WILLIAM J. GALLAGHER 
VS. 


' THE UNITED STATES. 


ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF ILLINOIS. 


Argument on behalf of the United States. 


MAY IT PLEASE YOUR HONoRs: 


This was an information filed by the district attorney 
in the District court of the Northern district of Illinois, 
charging the defendants therein with a conspiracy under 
section 5440, Revised Statutes, to commit the offenses de- 
fined in sections 5403, 5511 and 5512 of the same statutes. 

The case was taken to the Circuit court on writ of er- 
ror and is now brought to this court on certificate of 
division of opinion between the Circuit justice and the 
Circuit judge. 

The questions now presented for decision b;; this court 
cre whether the offenses ch=rged are infamous and such 
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as can only be prosecuted by indictment, and whether the 
several counts of the information set forth sufficient facts 
to constitute a violation of the sections named or any of 
them. As certified, the questions are: 

“1, Whether the crimes or any of them charged 
against the defendants in the counts of the information, . 
are infamous crimes within the meaning of the fifth article 
of amendment of the constitution of the United States? 

2. Whether the defendants can or not be held ‘to an- 
swer in the courts of the United States for the crimes 
charged, or any of them, against them herein, otherwise 
than on the presentment or indictment of a grand jury? 

3. Are the papers, records, returns, poll books, bal- 
lots, tally lists, certificates, or other papers described in 
the sixth and seventh counts of the information, records, 
papers, proceedings or documents such as are embraced 
by or are described in section 5403 of the Revised Statutes 
of the United States; and is the county clerk’s office of 
Cook county, Illinois, a public office within the meaning 
of that section and with reference to the laws of the 
United States and of the State of Illinois upon the subject 
of elections? 

4. Dothe facts stated in the first, second or third 
counts of the information constitute a conspiracy to com- 
mit an offense against the United States, under section 
5512 of the Revised Statutes? 

5. Do the facts stated in the fourth and fifth counts of 
the information constitute a conspiracy to commit an of- 
fense against the United States, under section 5511 of the 
Revised Statutes?” 


THE INFORMATICY WILL LIE. 


At the time when this case was tried ia the District 
‘court, it can hardly be questioned that under the decisions 
of the Circuit and District courts of the United States, 
fortified as they were by the common law, there was am- 
ple just:fication for the proceeding by information. Since 
that time the opinion in the case of Ax Parte Wilson, 114 
U.S., 417, has been announced, and is claimed by the 
plaintifis in error to be decisive of this case, and that un- 
der it this court must hold this proceeding to have been 
irregular and unlawful.. Upon the other hand it is re-’ 
spectfully contended that the case of Wéilson ought not to 
be sustained as the settled law of this court, and that in 
any event this case does not come within the rule of law 
there laid down as applicable to the facts cf that case. 

In the case of Welson this court held that the fifth 
amendment declaring that “ No person shall be held to 
“answer for a capital, or otherwise infamous crime, unless 
“ona presentment or indictment of a grand jury, except 
“in cases arising in the land or naval forces, or in the 
“ militia, when in actual service in time of war or public 
« danger,” should be construed to mean “a capital or oth- 
‘‘ erwise infamous punishment.” 

In the language of the court: 

“The leading word ‘capital,’ describing the crime by 
“its punishment c aly, the associated words ‘ or otherwise 
‘infamous crime’ must, by an elementary rule of con- 
“ struction, include crimes subject to any infamous pun- 
“ishment, even if they should be held to include aiso 
“crimes infamous in their nature, independently of the 
“ punishment affixed to them.” And the court further 
declared its judgment to be “that a crime punishable by 
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as can only be prosecuted by indictment, and whether the 
several counts of the information set forth sufficient facts 
to constitute a violation of the sections named or any of 
them. As certified, the questions are: 

“1, Whether the crimes or any of them charged 
against the defendants in the counts of the information, - 
are infamous crimes within the meaning of the fifth article 
of amendment of the constitution of the United States? 

2. Whether the defendants can or not be held to an- 
swer in the courts of the United States for the crimes 
charged, or any of them, ogainst them herein, otherwise 
than on the presentment or indictment of a grand jury? 

3. Are the papers, records, returns, poll books, bal- 
lots, tally lists, certificates, or other papers described in 
the sixth and seventh counts of the information, records, 
papers, proceedings or documents such as are embraced 
by or are described in section 5403 of the Revised Statutes 
of the United States; and is the county clerk’s office of 
Cook county, Illinois, a public office within the meaning 
of that section and with reference to the laws of the 
United States and of the State of Illinois upon the subject 
of elections? 

4. Dothe facts stated in the first, second or third 
counts of the information constitute a conspiracy to com- 
mit an offense against the United States, under section 
5512 of the Revised Statutes? 

5. Do the facts stated in the fourth and fifth counts of 
the information constitute a conspiracy to commit an of- 
fense against the United States, under section 5511 of the 
Revised Statutes?” 
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THE INFORMATION WILL LIE. 


At the time when this case was tried in the District 
‘court, it can hardly be questioned that under the decisions 
of the Circuit and District courts of the United States, 
fortified as they were by the common law, there was am- 
ple justification for the proceeding by information. Since 
that time the opinion in the case of Ex Parte Wilson, II4 
U.S., 417, has been announced, and is claimed by the 
plaintifis in error to be decisive of this case, and that un- 
der it this court must hold this proceeding to have been 
irregular and unlawful... Upon the other hand it is re- 
spectfully contended that the case of Wilson ought not to 
be sustained as the settled law of this court, and that in 
any event this case does not come within the rule of law 
there laid down as applicable to the facts of that case. 

In the case of Wilson this court held that the fifth ’ 
amendment declaring that “ No person shall be held to 
“¢ answer for a capital, or otherwise infamous crime, unless 
‘‘on a presentment or indictment of a grand jury, except 
“in cases arising in the land or naval forces, or in the 
“‘ militia, when in actual service in time of war or public 
«‘ danger,” should be construed to mean “a capital or oth- 
“ erwis¢ infamous punishment.” : 

In the language of the court: 

“The leading word ‘capital,’ describing the crime by 
“its punishment only, the associated words ‘ or otherwise 
“infamous crime’ must, by an elementary rule of con- 
“struction, include crimes subject to any infamous pun- 
“ishment, even if they shouid be held to include also 
“crimes infamous in their nature, independently of the 
“ punishment affixed to them.” And the court further 
declared its judgment to be “that a crime punishable by 
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“imprisonment for a term of years at hard labor is ar 
“infamous crime, within the meaning of the fifth amend- 
“ ment of the constitution.” In that case the prosecution 
was by information for a violation of sections 5,430 and 
5,431 of the Revised Statutes. The punishment imposed 
for a violation of those sections is imprisonment in the 
penitentiary at hard labor for a period not exceeding 
fifteen years, and a fine not exceeding five thousand 
dollars. The punishment imposed was fifteen years’ im- 
prisonment at hard labor in the house of correction at 
Detroit, and a fine of five ‘housand dollars. ‘From the 
facts as reported it seems quite doubtful whether the de- 
fendant was guilty of the crime charged, and whether 
he was guilty of any offense of a higher grade than an 
intent to obtain goods or money by false pretenses. It 
does appear that the case was a very hard one, and the 
sentence and punishment most severe. There are in the 
whole range of the statutes but few offenses that are 
visited with so severe a penalty. It was a case that ap- 
pealed most strongly to the court for relief; and while in 
theory the court could only inquire into the naked ques- 
tion of the legality of the imprisonment, it is easy to be- 
lieve that the hardship of the case may have influenced 
the decision rendered. That decision was rendered upon 
a particular state of facts and upon a particular statute, 
and the court 1s extremely cautious to confine the opinion 
in terms to that case as made, and to its facts as stated, 
and to declare that it is not the purpose of the court to. 
determine anything, or to be understood as intimating an 
opinion beyond the strict requirements of the facts in that 
case. The cautious expressions, of the court in thus 
guarding the opinion from any construction that would 
extend its scope beyond the letter of the law and the facts 
of the case, are most unusual. 
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The opinion in the case of Bx parte Wilson is a rever- 
sal of all that has been said upon the subject of prosecutions 
by information, by the Circuit and District courts of the 
United States, in our whole history. In those courts it 
had been the practice to sustain prosecutions by informa- 
tion for any crime, a conviction of which would not at 
common law disqualify the party convicted from being a 
witness. Those courts had, with great unanimity of decis- 
ion, construed the words of the constitutional amendment, 
“ for a capital or otherwise infamous crime,” to refer only 


to the character of the crime, and not to the mode of 


punishment. In this court, in the case of Wilson, p. 425, 
it was said: “ Within the last fifteen years, prosecutions 
“ by information have greatly increased, and the general 
‘current of opinion in the Circuit and District courts has 
“been towards sustaining them for any crime, a. convic- 
“tion of which would not atcommon law have disquali- 
“fied the convict to be a witness. United States v. Shep- 
“ard, 1 Abbott, U.S., 431; United States v. Maxwell, 
“3 Dillon, 275; Uneted States v. Block, 4 Sawyer, 211; 
“ United States v. Miller, 3 Hughes, 553; United States 
“vy. Baugh, 4 Hughes, 501; United States v. Yates, 6 
« Fed. Rep., 861; United States v. Field, 21 Blatchford, 
“330; Zn re Wilson, 18 Fed. Rep., 33.” 

And again in the same case, the court referring 
to section 1022, Revised Statutes, said: “ The pro- 
“vision of Rev. Stat., § 1022, derived from the Civil 
“Rights Act of May 30, 1870, chapter 114, section 8, 
“ authorizing certain offences to be prosecuted either by 
“indictment or by information, does not preclude the 
“ prosecution by information of other offenses of such a 
“ grade as may be so prosecuted consistently with the 
‘¢ constitution and laws of the United States.” 

That section declares that “ All crimes and offenses 
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“committed against the provisions of chapter seven, ttle 
“¢crimes’ which are not infamous, may be prosecuted 
“either by indictment or by information filed by a district 
“attorney.” In that section congress used the words: 
‘all crimes and offenses ” when speaking of the cases in 
which prosecutions by information will lie. “ All crimes 
“and offenses * * * ~ which are not infamous 
«** * %* may be prosecuted by information.” Here 
the infamy cannot by any possibility be made to turn upon 
the punishment. The word crimes taken by itself cannot 
be construed to refer to or include punishment. It is not 
associated with the word capital, and therefore suggestive 
of punishment, but its corresponding word is the word 
“offenses.” Stil further, the language is “ all ‘crimes and 
“ offenses committed.” It 1s then the “ crime and offense 
‘‘committed ” that is to be prosecuted and that may or 
may not be infamous. , It seems too plain to be questioned 
that in the opinion of congress, as expressed in that sec- 
tion, it was the crime and not the punishment that consti- 
tuted the infamy that should bar a prosecution by inform- 
ation. 

See also sections 1,044 and 1,046, Revised Statutes. 

In speaking of the crimes that rendered the offender 
infamous, at page 422 of W7/son’s case, this court, refer- 
ring to a time anterior to the Declaration of Independence 
said: | 

« At that time, it was already established law, that the 
‘infamy which disqualified a convict to be a witness de- 
“pended upon the character of his crime, and not upon 
“the nature of his punishment. Pendock v. AlcKinder, 
« Willes, 665; Gilb. Ev., 143; 2 Hawk. Ch., 46, § 102; 
“ The Aing v. Priddle, t Leach (4 Ed.), 442. The dis- 
‘‘ qualification to testify appears to have been limited to 
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“those adjudged guilty of treason, felcny, forgery and 
“ crimes injuriously affecting, by falsehood and fraud, the 
‘¢ administration of justice: such as perjury, suburnation of 
‘“ perjury, suppression of testimony by bribery, conspiring 
“to accuse one of crime or to procure the absence of a 
‘witness; and not to have been extended to cases of 
“ private cheats, such as the obtaining of goods by false 
“ pretenses, or the uttering of counterfeit coin or forged 
“securities. 1 Greenl. Ev., § 373; Ulley v. Merrick, 11 
“ Met., 302; Fox v. Ohio, 5 How., 410, 433, 434-” 

It seems quite clear from the whole opinion that the 
case turned upon the construction of the words “ capital 
‘ or otherwise infamous crime,” for it seems to have been 
conceaed by the court that at common law it was the 
crime and not the punishment that constituted the infamy. 
If congress intended by the amendment of the constitution 
to make the punishment and not the crime infamous, they 
thereby changed the comnmon law rule as it had existed 
for centuries, and in dcing so used the words, “ capital or 
“ otherwise infamous crime,” instead of “ capital or other- 
‘¢ wise infamous punishment.” And this the congress that 
adopted the amendment did without any suggestion that 
it was the purpose to change the common law rule and 
make the infamy turn upon the punishment, and not upon 
the crime. If, as this court has said, congress meant by 
the use of the word crime the same as punishment, and if 


congress so understood it, it is strange that it did not 


evoke some discussion, in view of the fact tuat it was a 
change of the rule that had existed for centuries. 

Is not the fact that no amendments were proposed to 
that portion of the paragraph, and no discussion had there- 
on, very strong evidence that congress did not intend to 
use the word crime to express punishment and that it was 
not so understood F 


At page 423 of the W7/son case the court, speaking 
further upon the subject of prosecutions by information 
said: “ By the law of England, informations by the at- 
‘“‘torney general, without the intervention of a grand jury, 
“ were not allowed for capital crimes, nor for any felony, 
“by which was understood any offense which at common 
‘law occasioned a total forfeiture of the offender’s lands, 
“or goods, or both, 4 Bl. Com., 94, 95, 310. The ques- 
“tion whether the prosecution must be by indictment, or 
“might be by information, thus depended upon the con- 
‘“¢ sequences to the convict himself.” 

Those offenses above enumerated, treason, felony, forg- 
ery, perjury and the like, as constituting, at common law, 
the crimes known as infamous, embraced all the more 
grave offenses, either by statute or at commonlaw. The 
term felony itself included all the higher offenses. It will 
be seen therefore that the term “infamous crime,” as ap- 
plied to the English law, would embrace all the higher 
offenses known to the law. Forfeiture of lands or goods 


as a consequence of crime is unknown to our laws in the 


sense in which it was known to the common law. When 
we use the term felony, we use it to define an offense 
which at common law worked a forfeiture of lands or 
goods or both; that is we define the crime by that term. 
Its punishment we fix by our own laws; but forfeiture of 
lands or goods is not one of the modes of punishment. 
As the results which followed a conviction of felony at 
common law do not follow here, when we use the word 
felony, we apply it to the crime as known at common 
law, but we have no way known to our law of extending 
the list of crimes that are felonies otherwise than by de- 
claring them so by statute and in that case they become 
felonies by such declaration, but are not followed by for- 
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feiture of lands or goods. Whea in our constitution or 
laws we speak of an “ infamous crime,” we mean such a 
crime as is referred to in the foregoing paragraph quoted 
from ex parte Wilson, and such other crimes as by sta- 
tute may be declared felonies or otherwise infamous. 
When we speak of felonies, as known at common lay, it 
is without reference to the forfeiture of lands or goods as 
tne result of crime, and we have only in view the nature 
of the act or crime itself, as larceny, forgery, perjury, rob- 
bery and the like. Each of these is a fetony, and each 
stands for a specific and well known crime; and when we 
speak of felony at common law we mean the crime, and 
not the result of the crime or its punishment. 

Blackstone, Book 4, page 95, says: “all offenses now 
“capital are in some degree or other felony. * * * * 
«< So that upon the whoie, the only adequate definition of 
“ felony seems to be that which is before laid down, viz: 
«¢ an offense which occasions a total forfeiture of either lands 
<< or goods or both, at the common law, and to which cap- 
« ital or other punishment may be superadded, according 
“to the degree of guilt.” The forfeiture was to the king, 
and followed as a matter of course. The punishment 
was such as was imposed by the law and the judgment 
of the court. While the offense committed in either 
of two cases worked entire forfeiture of lands and goods, 
in the one the punishment might be capital, and in the 
other a fine, imprisonment, or a placing in the pi'lory or 
the stocks, whipping, cropping of the ears or branding. 

In what sense is the constitutional provision contained 
in the fifth amendment to be understood? The words 
are; ‘No person shall be held to answer for a capital, 
_* ov otherwise infamous crime, unless on a presentment or 
‘“‘ indictment of a grand jury, except in cases arising in the 
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¢ land or naval forces, or in the militia, whenin actual ser- 
“ vice in time of war or public danger.” 

To properly understand the meaning of the language 
used in this amendment, it is important to examine into its 
history. 

In Wilson’s case the court, referring to the amendment, 
said: “It had its origin in one of the amendments in the 
“nature of a bill of rights, recommended by the conven- 
« tion by which the State of Massachusetts in 1788, ratified 
‘«< the original constitution.” 

The State of Massachuse'ts, at the time it ratified the 
constitution of the United States, accompanied such rati- 
firation with certain proposed amendments. The sixth in 
the series of such proposed amendments. provided: 
«“ That no person shall be tried for any crime by which 
“ he may incur an infamous punishment or loss of life, un- 
“til he be first indicted by a grand jury, except in such 
‘“‘ cases as may arise in the government and regulation of 
“ the land and naval forces.” 

Elhott’s Debates (Ed. 1876), Vol. 1, p. 
323: 

The State of New Hampshire, in the sixth proposition 
of amendment accompanying her ratification, used the 
same language. 

lbid., p. 326. 

The State of New York accompanied her ratification 
by a declaration or bill of rights, in which it was de- 
clared: “That (except in the government of the land 
‘and naval forces, and of the militia when in actual serv- 
“ice, and in cases of impeachment), a presentment or in- 
“dictment by a grand jury ought to be observed as a 
“necessary preliminary to the trial of all crimes cogniza- 
‘‘ble by the judiciary of the United States.” 
lbid., p. 328. 
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In reporting to the House of Representatives his orig- = 
inal propositions of amendment of the constititution, Mr. 
Madison, in the seventh proposition, declared that: “ In 
‘all crimes punishable with loss of life or member, pre- 
“‘ sentment or indictment by a grand jury shall be an es- 
‘‘ sential preliminary.” 

Annals of Congress, Vol. 1, p. 452. 


As thus presented, its meaning is not doubtful. It ex- 
tends only to loss of life or member. 

Blackstone, Book 4, page 377, speaking of the differ- 
ent kinds of punishment inflicted upon offenders, says : 
«Some, though rarely, occasion a mutilation or dismem- . 
“ bering by cutting off the hand or ears; others fix a last- ) 
“ing stigma on the offender by slitting the nostrils or 
‘‘ branding in the hand or cheek.” 

At the tsme of the adoption of the constitution, crimi- 
nals in the states of this Union were subject to the most 
loathsome and revolting punishments. They were com- 
pelled to labor at the treadmill and the crank. 7  \ 
were branded, had their ears cropped, and were cc. | 
in the most loathsome prisons. ~~ 

McMaster, in his History of the People of the United z 
States, Vol. 1, page 100, speaking of the time of the rev- 
olution and subsequently, says: ‘Offenses to which a 
‘more merciful generation has attached no higher pen- 
‘‘alty than imprisonment and fine, stood upon the statute 
“books as capital crimes. Modes of punishment long 
‘¢ since driven from the prisons with execrations as worthy 
‘¢of an African kraal, were looked upon by society with 
“a profound indifference. The treadmill was always go- 
«ing. The pillory and the stocks were never empty. 
« The shears, the branding iron and the lash were never 


‘idle for a day.” If half that is said by this writer, of the 
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prisons and the punishments imposed upon criminals of 
that day be true, it is difficult to conceive at what punish- 
ments our ancestors aimed when they provided in tne 
eighth amendment of the constitution that cruel and un- 
usual punishments should not be inflicted. That amend- 
ment is copied entire from the bill of rights of 1688. 
Certain it is, however, that Mr. Madison was in favor of 
prosecuting only by indictment all crimes punishable with 
loss of life or member. 

The propositions of arcndment of Mr. Madison, after 
being discussed by him and others in committee of the 
whole, were referred, with the proposed amendments. 


and declarations or bills of rights of the various states, to- 


a special committee consisting of one member from each 
state, of which Mr. Vining was chairman, Mr. Madison 
also being a member. The committee. was instructed 
“to take the subject of amendments to the constitution of 
“the United States generally into consideration and to 
“report thereupon to the House.” Annals of Congress, 
(Vol. 1, pp. 690, 691.) The seventh proposition of 
amendment as reported by the committee and adopted by 
the House provided that: “The trial of all crimes (ex- 
“cept in cases of impeachment, and in cases arising in 
“the land and naval forces, or in the militia when in 
“actual service in the time of war or public danger) shall 
“be by an impartial jury of free holders of the vicinage, 
“with the requisite of unanimity for conviction, the right 
“of challenge, and other accustomed requisites, and no 
“ person shall be held to answer for a capital or otherwise 
“infamous crime, unless on a presentment or indictment 


“by a grand jury.” After propositions to amend, which 


are not important to the present inquiry, the paragraph 
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was adopted in the form in which it came from the com- 


mittee. 


Annals of Congress, Vol. 1, pp. 788, 789. 


It seems not to have been debated in the House and as 
at that time the debates in the Senate were not reported, 
we only know that it went to the Senate in the above 
form and was there amended. It appears from the annals 
of congress that the Senate adopted various amendments 
of the propositions as passed by the House and reduced 
the fifth amendment to its present form and it was con- 
concurred in by the House. 

As already shown, the States of Massachusetts and New 
Hampshire proposed to declare by amendment of the con- 
stitution “That no person shall be tried for any crime by 
‘which he may incur an infamous punishment or loss of 
“life, until he be first indicted by a grand jury.” No 
words can make the meaning more plain. ‘“ Infamous 
punishment or loss of life ” are the words upon which the 
paragraph turns. If congress had intended to adopt the 
meaning as expressed by those words, the English lan- 
guage did not furnish them with words to express it more 
clearly. Had congress used those words, nothing would 
have been left open for construction or conjecture. Had 
congress used those words or others like them, this court 
would not have been called upon at the close of almost a 
century to declare the interpretation of the amendment, 
and to reverse a long line of decisions in the Circuit and 
District courts. But congress did not use those words, 
though clear and comprehensive. Neither did it use the 
words of Mr. Madison’s original proposition, “ punish- 
able with loss of life or member.” It rejected both and 
substituted the words “capital, or otherwise infamous 


crime.” 
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It rejected too the proposition of the State of New 
York declaring that all offenses against the United States 
should be prosecuted by indictment. The original prop- 
osition of Mr. Madison reached only such punisnments as 
affected life or member. Consequently it did not reach 
fines or imprisonments. To that proposition, statutes im- 
posing imprisonment in the penitentiary at hard labor, 
banishment or fine, would not be obnoxious. Is it not 
clear, then, that Congress in adopting the amendment as it 
now stands, intended to ¢:. what the reading of the words 
import, and provide that crimes then known as infamous, 
and such as Congress should declare infamous, should be 
prosecuted by indictment? As already shown, such con- 
struction would include all of the graver crimes, and would 
fix a rule easily understood and easy of administration. 
If Congress intended the paragraph should turn upon the 
nature of the punishment rather than the crime, it was 
easy for it to say so. | 

In this court, in the case of Wilson, it was held for the 
first time by any respectable court, that the framers of 
the constitution intended the words used to refer to the 
punishment and not the crime. In view of these facts 
this court ought not to regard the case of Wilson as con- 
clusive upon the question, but rather should be willing 
carefully to review the grounds upon which the opinion 
in that case rests, and if wrong to declare the true inter- 
pretation of the amendment unrestrained by anything 
said in the former case. 

The eighth proposition in the declaration or bill of 
rights of Virginia, and which accompanied her ratifica- 
tion of the constitution, provided: ‘ That in all criminal 
“ and capital prosecutions, a man hath the right to de- 
‘mand the cause and nature of his accusation, to be con- 
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‘‘fronted with the accusers and witnesses, to call for evi- 
‘¢dence and be allowed counsel in his favor, and to a fair 
‘¢and speedy trial by an impartial jury of his vicinage, 
‘ without whose unanimous consent he cannot be found 
“ guilty (except in the government of the land and naval 
“ forces), nor can he be compelled to give evidence against 
“ himself.” 


Elliott’s Debates (Ed. 1876), Vol. 3, p. 658. 


The language used is: “ That in all criminal and capital 
‘‘ prosecutions a man hath the right to demand the cause 
“and nature of his accusation.” The convention of the 
State of Virginia, it seems, was not content with declar- 
ing “that in all criminal prosecutions a man hath the 
“right to demand the cause and nature of his accusation,” 
although nothing can be clearer than that the term “all 
criminal prosecutions” would necessarily include all 
capital prosecutions. North Carolina, in her declaration 
or bill of rights accompanying her ratification, adopted the 
language of Virginia in the eighth proposition already 
quoted, except it said “That in all capital and criminal 
‘“‘ prosecutions,” instead of “in all criminal and capital 
“‘ prosecutions,” as in the case of Virginia. 

Elliott’s Debates, (Ed. 1876) Vol. 4, 234. 


The State of Rhode Island, in ratifying the constitution, 
accompanied it with a declaration or bill of rights, the 
eighth paragraph of which was in the same language as 
that of North Carolina, above referred to. 

Elliott’s Debates, Vol. 1, 334. 


The action of these three states was before the com- 
mittee. Each of them in referring to prosecutions, in 
which they intended to embrace capital offenses, was not 
content to use the simple phrase, “in all criminal prose- 
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cutions,” but used the utmost, and it would seem to us 
unnecessary precaution to make the sentence apply in 
terms to “all capital and criminal prosecutions” in the 
case of two of the states, and to “all criminal and capital 
“ prosecutions ” in the case of the other. For the same 
reason the word capital was used in the fifth amendment; 
and when the framers used the words “capital or other- 
‘wise infamous crime,” the word capital added nothing 
to the paragraph, and its meaning, as it now stands, ‘is 
just the same that it would have been if the word capital 
had been dropped, and the paragraph had read “an in- 
“famous crime.” Those words would have included a 


capital offense, just as in the other case, the words, “all 


criminal prosecutions,” are as broad and comprehensive 
as the words “all capital and criminal prosecutions.” 

Again, the proposed amendment by Massachusetts pro- 
vided that “ No person shall be tried for any crime, by 
“ which he may incur an infamous punishment or loss of 
“life, until he be first indicted by a grand jury.” Here the 
words are “infamous punishment or loss of life.” The 
words, “infamous punishment,” would surely include a 
capital punishment, for nothing can be more certain than 
that a capital punishment for crime was an infamous 
punishment, if such a thing as an infamous punishment 
was known to the law. 

That a, capital crime was regarded as an infamous 
crime by the Congress that proposed the fifth amend- 
ment, it needs no argument to prove. That Congress in 
the amendment placed a capital crime at the head of all 
infamous crimes, when it made use of the words “ capital 
or otherwise infamous crime,” and this, whether Congress 
intendede the word crime to apply to the offense or to the 
punishment. 
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In the fifth amendment the word capital is inserted for: 
abundant caution, just as in the other cases it was used 
for the same reason. It was intended to secure to the 
defendant a prosecution by indictment for all infamous 
crimes, and it was not intended to leave it doubtful 


- whether capital crimes were included. Capital crimes 
are the most important, and in view of what has already 
4 been said, might well be mentioned specifically. There 


can be no doubt that the words “all criminal prosecu- 
tions,” include capital prosecutions, and yet three states 
thought it necessary to insert the word capital, aud the 
fourth used the words “infamous punishment or loss of 
life” rather than the words “infamous punishment.” 
With the action of those states before it, the committee 
and Congress adopted the same mode of expression, and 
instead of saying “for an infamous crime,” they said “ for 
a capital or otherwise infamous crime.” 

In Wilson’s case, this court referred to the opinion of 
Mr. Dane, a member of the Continental Congress, from 
Massachusetts, wherein he says that under the amend- 
ment of the constitution “informations cannot be used 
‘¢ when either capital or infamous punishment is inflicted.” 
For this opinion, most briefly expressed, he cites no 
authority. 

Mr. Dane was an eminent lawyer, but he was not a 
member of Congress at the time when the amendment of 
the constitution was adopted, and, so far as is known to 
us, had no special opportunities that enabled him, above 

others, to know the intention of Congress in its adoption. 
That he was familiar with the bill of rights of the State 
| of Massachusetts, and with the proposed amendment of 
the constitution accompanying her ratification already 
| referred to, there can be no doubt; and it may be pre- 
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sumed, that in giving a construction to the fifth amend- 
ment, he was influenced by the action of his own state 
upon that subject. If the members of Congress, who 
adopted the amendment, held to the views expressed by 
Mr. Dane concerning the amendment, they have not left 
their opinions upon record for our enlightenment; and 
the opinion of Mr. Dane seems to be in conflict with 
the action of Congress, and opposed by the history of the 
question, so far as known to us. | 

In the case of Fones v. Rovdins, 8 Gray, 329, referred 
to and quoted from by this court in the case of Wilson, 
in support of the doctrine that it is the character of the 
punishment to which we must look in_ determining 
whether the crime is infamous, the question turned upon 
the construction of the words, “capital or infamous pun- 
“ishment,” as contained in the bill of rights of the State 
of Massachusetts. There the punishment and not the 
crime, by express words used, constituted the infamy; 
and all persons imprisoned in the penitentiary in that 
state were by law subjected to hard labor. The court 
held that hard labor in the penitentiary was an infamous 
punishment. In the fifth amendment of the constitution 
of the United States the language is, sa capital or other- 
‘wise infamous crime.” The one in express terms 
makes the infamy turn upon the punishment, and the 
other in express terms makes the infamy turn upon the 
crime. 

Massachusetts’ proposed sixth amendment to the con- 
stitution of the United States provided: « That no person 
“shall be tried for any crime by which he may incur an 
“infamous punishment or loss of life until he be first in- 
“ dicted by a grand jury.” 

In her bill of rights she said,“ a capital or infamous 
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infamy attaches to the punishment, then the only question 
to be determined is whether the statute imposes an in- 
famous punishment, without regard to the nature of the 
crime, or the civil rights of the party, as affected by the 
conviction. . | 

The constitutional amendment cannot refer to both the 
crime and the punishment, for the word crime can only 
refer to the act committed as a violation of law; and the 
word punishment, if substituted for the word crime, can 
only refer to the punishment imposed by the judgment of 
the court. In the one case the infamy is pronounced by 
the law as the result of the conviction. In the other, the 
infamy consists in the punishment imposed directly upon 
the offender by the judgment of the court. 

The word crime cannot include punishment, and the 
word punishment cannot include crime. 

That portion of the statute imposing imprisonment for 
a period not exceeding ten years being directly before the 
court, and no suggestion being made that the punishment 
was infamous, for the reason that it might be to the full 
limit of the statute, and might be by imprisonment in a 


' penitentiary, it is to be presumed the court did not regard 


that fact an obstacle to the prosecution of the case by 
information. ) 
If it is said that in W7lson’s case the court was undivided 
in the opinion that the question was whether the punish- 
ment was infamous, it is replied that in Waddell’s case it 
was the unanimous opinion of the court that it was the 
crime, that constituted the infamy. 
In Waddell’s case the statute, as the result of a convic- 
tion, deprived the party of the right to hcld office, and in 
the opinion of the court the crime was thereby made in- 
famous; just as at common law an offense was regarded 
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as infamous which as a result of a conviction deprived the 
party of the right to be a witness. 

The case of Waddell is in the line of all the common 
law authorities, and is in harmony with the numerous de- 
cisions of the Circuit and District courts of the United 


States upon the subject. 


This court held upon the most solemn argument 1a a 
capital case, that a prosecution by information under the 
laws of California was “die process of law,” and that 
such a prosecution was not in conflict with the provisions 
of the fourteenth amendment of the constitution of the 
United States, declaring that no state shall “ deprive any - 
“person of life, liberty or property without due process 


“of law.” 
flurtado v. California, 110 U.S., 516. 


TLis court said in W7/son’s case that prosecutions by 
infoi mation in the courts of the United States have greatly 
increased within the past fifteen years. It may also be 
said that within a comparatively recent period a number 
of the states have abolished the grand jury system and 
substituted for indictment the prosecution by information 
of all criminal offenses. It cannot be said that the present 
generation is less humane or less tender of individual life 
and liberty than the generation that adopted the constitu- 
tion of the United States; and at a time when under the 
state governments the prosecution by information seems to 
be rapidly supplanting the prosecution by indictment, it 
would seem that no just reason exists for holding that as 
fair a trial and as perfect security of rights can not be had 
in the courts of the United States in prosecutions by in- 
formation as by indictment. 
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It would certainly be safe to say that if the fifth amend- 
ment had not been adopted, and Congress were new to 
propose an amendment upon the subject, it would exclude 
the prosecution by information only in capital cases. The 
reason for the change that has taken place in a number of 
the states by the substitution of informations for indict- 
ments in all criminal cases, is that experience has shown 
that no evils result from such a practice, and that the 
liberty of the citizen 1s as secure in one case as in the 
other. The constitution of Connecticut, adopted in 1818, 
requires an indictment or presentment of a grand jury 
only in cases when the punishment of the crime charged 
is death or imprisonment for life. 

In Hurtado’s case this court said, after reviewing the 
history of the law of informations: ‘It is, as we have 
+ seen, an ancient proceeding at common law, which might 
“include every case of an offense ot less grade than a 
“felony, except misprision of treason. * * * It is 
“merely a preliminary proceeding, and can result in no 
‘‘final judgment, except as tne consequence of a regular 
“judicial trial, conducted precisely as in cases of indict- 
“ ments.” 

Still further, to the same effect, the court said (p. 538): 
“In reference to this mode of proceeding at the common 
“ law, and which, he says, ‘is as ancient as the common law 
“ itself,’ Blackstone adds (4 Com., 305): ‘ And as to those 
‘offenses in which informations were allowed as well as | 
“ indictments, so long as they were confined to this high 
“and respectable jurisdiction, and were carried on ina 
“legal and regular course in His Majesty’s Court of 
“ King’s Bench, the subject had no reason to complain. 
“The same notice was given, the same process was 
‘issued, the same pleas were allowed, the same trial by 
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“jury was had, the same judgment was given by the 
“same judges, as if the prosecution had originally been 
“ by indictment.’ ” 3 

Referring with approbation to the opinion of Sir Bar- 
tholomew Shower upon the subject of prosecutions by 
information the court said (pp. 524, §25): ‘Sir Barthol- 
“omew Shower, who was prevented from arguing in sup- 
“port of the information, prints his intended argument in 
“his report of the case under the name of Zhe Aung v. 
“ Berchet, 1 Show, 106, in which with great thorough- 
‘ness, he arrays all the learning of the time on the subject. 
«“ He undertakes to ‘evince that this method of prosecu- 
“tion is noways contrariant to any fundamental rule of 
“ law, but agreeable to it.” He answers the objection that 
“it is inconvenient and vexatious to the subject by saying 
“(p. 117): ‘Here is no inconvenience to the people. 
“ Here is a trial per pars, fair notice, liberty of pleading 
“dilatories as well as bars. Here is subpoena and attach- 
“ment, as much time for defense, charge, etc., for 
“the prosecutor makes up the record, etc.; then, in 
“case of malicious prosecution, the person who prose- 
“ cutes is known by the note to the coroner, according to 
“the practice of the court.’ 

“ He answers the argument drawn from Magna Charta, 
“and says: 

«¢ That this method of prosecution no way contradicts 
“that law, for we say this is per legem terrae et per com- 
“ munem legem terrae, for otherwise there never had been 


“so universal a practice of it in all ages.’ 

“ And referring to Coke’s comment, that ‘no man shall 
“be taken,’ 7. ¢., restrained of liberty by petition or sug- 
“ gestion to the King or his Council, unless it be by indict- 
“ ment or presentment, he Says, (p. 122): ‘ By petition or 


OI el 


Se eet 


os. 


“‘suggestion can never be meant of the King’s Bench, 
«for he himself had preferred several here; that is meant 
« only of the King alone, or in council, or in the Star Cham- 
“ber. In the King’s Bench the information is not a sug- 
‘“‘ gestion to the Ang but to the court upon record.’ 

« And he quotes 3 Inst., 136, where Coke modifies the 
“statement by saying: ‘The King cannot put any to 
“answer, but his court must be apprised of the crime 
“‘ by indictment, presentment, or other matter of record,’ 
«“ which Shower says, includes an information.” 

The reason of the adoption of the fifth amendment of 
the constitution of the United States, restraining the pros- 
ecution of certain offenses by information in the national 
courts, was to place a limitation upon the exercise of power 
by the general government. The great fear that per- 
vaded the minds of many of the leading statesmen of 
that day, was that the general government would usurp 
power and infringe upon the rights of the citizen. 

The fear they had justly entertained of kingly power, 
they, in large degree, transferred to. the government of 
their own creation, and the fifth amendment, with others 
adopted at the same time, constituted a bill of rights. 

Among those amendments the tenth declared that, 
«< The powers not delegated to the United States, nor pro- 
“ hibited by it to the states, are reserved to the states re- 
“‘ spectively, or to the people.” 

The fifth amendment further declared that no person 
should “be deprived of life, liberty or property, without 
“due process of law.” That was imposed as a restraint 
upon the exercise of power upon the part of the United 
States. In 1866, after the close of the great civil war, 
congress proposed to the people for adoption the four- 
teenth amendment of the constitution, wherein it is de- 
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clared that no state shall “deprive any person of life, 
“liberty or property, without due process of law,” and 
the people ratified it and made it a part of the constitu- 
tion, and a limitation upon the exercise of power by the 
several states. | 

This court said in Hurtado’s case that a prosecution by 
information for a capital crime is “due process of law,” 
and maintainable in the courts, and under the law of the 
state. The same reasoning that will maintain such a 
prosecution in a state court, would be equally potent and 
conclusive to sustain a like prosecution in the courts of 
the United States for all capital and other offenses, were 
it not for the first paragraph of the fifth amendment pro- 
hibiting such prosecutions for “a capital or otherwise in- 
“famous crime.” In view of these facts, and in the light 
of history as applicable to the subject, this court ought 
not by construction to extend the scope and meaning of 
the constitutional amendment, for the purpose of embrac- 
ing within it, and thereby excluding from prosecution by 
information, offenses not clearly prohibited. 


2. The only offense charged in this case is a con- 
spiracy, and such a conspiracy was never an infamous 
crime; neither is it a felony. It is simply under the Re- 
vised Statutes, a misdemeanor, and all the offenses that it 
is alleged in the information the conspiracy was entered 
into to commit, are misdemeanors and are not infamous. 

Wharton’s Crim. Law, Vol. 1, §§ 2 and 3. 

Wharton’s Crim. Pl. & Prac. § 89. 

U.S. v. Daubner, 17 Fed. Rep., 794-5. 

U.S. v. Yates, 6 Fed. Rep., 865. — 
U.S. v. Baugh, 1 Fed. Rep., 787-8. 
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7, S. v. Mills, 7 Pet., 140. . 
U. S. v. Lancaster, 2 Mc Lean, 431-33. 


The conspiracy here charged is a statutory offens¢, and 
all the objects of the conspiracy, as charged, are to com- 
mit offenses in violation of ihe laws of Congress. 

Crimes at common law are unknown to the courts of. 
the United States so far as punishment is concerned, and 
in those courts a criminal prosecution cannot be in- 
stituted for any offense not made punishable by a law of 
Congress. A crime known by its common law name of 
designation, as burglary, larceny, and the like, may be so 
referred to and designated in a criminal statute enacted 
by Congress, and we must in such case look to the com- 
mon law for its definition, but Congress must affix to it 
the punishment to be imposed. The courts of the United 
States have no common law jurisdiction in criminal cases. 
As said by this couri: “ ‘ihe legislative authority of the 
«Union must first make an act a crime, affix a punishment 
“to it and declare the court that shall have jurisdiction of 


“the offense.” 
United States v. ifudson, 7 Cranch, 34. 


United States v. Coolidge, 1 Wheaton, 415. 
Onited States v. Reese, 92 U.S., 216. 
United States v. Britton, 108 U. S., 206. 


In the case of the Unzted States v. Mills, 7 Pet., 138, 
the indictment was for a violation of the post-office laws, 
and was based upon the twenty-first and twenty-fourth 
secticns of the act of March 3, 1825. As will appear 
from an examination of the opinion, the court intended to 
refer to the twenty-first section, and not the second, 
though the second section is the one mentioned. The 
language used is that of the twenty-first section, and*noth- 
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ing like it is found in the second section. The latter’ sec- 
tion refers only to the oath to be taken by persons in the 
postal service. The punishment imposed by the twenty- 
first section for the offense charged, was imprisonment for 
not less than ten years, nor exceeding twenty-one years. 

In speaking of the nature of the offense charged in the 
indictment, the court said: “ The offense charged in this 
“indictment is a misdemeanor, where all are principals; 
“ and the doctrine applicable to principal and accessory in 
“cases of felony, does «ot apply.” 

In the case of ZThe United States v. Lancaster, 2d Mc- 
Lean, 431, the defendant was indicted under section 21 of 
the same act, and upon a motion to quash the indictment, 
Mr. Justice McLEAN said: “The Federal government 
“has no jurisdiction of offenses atcommonlaw. * * * 
“Jt can exercise no criminal jurisdiction which is not 
“ given by statute, nor punish any act criminally, except 
“as the statute provides. The offenses defined in the 
“ post-office law are misdemeanors, and not felonies, and 
“by the Federal government they are only punishable 
“under the statute.” The defendant was convicted and 
sentenced to ten years imprisonment in the penitentiary. 

The violation of section 5,440 may consist in a conspir- 
acy “either to commit an oflense against the United 
“ States, or to defraud the United States.” The conspir- 
acy may be charged to commit any one or more of the 
offenses defined as punishable by the laws of the United 
States, or it may be to defraud the United States out of 
an insignificant sum of money. In either case, it is the 
conspiracy that is punishable, and the character and grade 
of the offense is the same in either case. If an informa- 


tion will lie for a conspiracy, under section 5,440, to de- 
fraud the United States out of a small sum of money, 


5p atte OO 


29 


then, for the same reason an information will lie for a con- 
spiracy to commit any of the offenses defined in the sec- 
tions of the Revised Statutes, upon which the various 
counts of the information in this case are based. It is the 
conspiracy to commit the offense, and not the offense 
which the conspiracy was entered into to commit, that is 


| punishable by section 5,440. 


3. It is contended by the plaintiffs in error that the 


information would not lie, because, by the state law, all 


persons convicted of a penitentiary offense are infamous, 
and deprived thereby of the right to hold office or vote 
at an election. The judgment of a court of the United 
States pronouncing such a sentence would not be within 
the purview of the state law, nor would the judgment of 
any court but a court of competent jurisdiction created 
by the laws of the state. The judgment of a court of 
the United States, or of another state, would not have 
that effect, and it was not intended by the state law that 
it should have that effect. 3 

United States v. Baraboo, 14 Blatch., 74. 

Szms v. Sims, 75 N. Y., 466. 

LVational Trust Co. v. Gleason, 77 N. Y., 

410. | 

Com. v. Green, 17 Mass., 515. 

Fackson v. Rose, 2 Virg. Cases, 34. 

Campbell v. State, 23 Ala., 44. 

1 Greenleaf Evidence, § 376. 


But there is another and more important reason why 
the state law can have no application here. The state 
cannot, by its legislation, in any way regulate or limit 
the jurisdiction of the courts of the United States. They 
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are created by Congress under the authority of the consti- 
tution of the United States. Their jurisdiction is defined 
by Congress and cannot be affected by any other author- 
ity, state or national. | 
An act may be a crime against both the national and 
state jurisdictions, and the act may be punished by both, 
and the punishment by one cannot be pleaded in bar of a 
prosecution by the other. 
Fox v. State of Ohio, 5 How., 410, 435. 
United States v. Reid, 12 How., 366. 
Moore v. Mlinors, 14 How., 13, 20. 
United States v. Cruikshank, 92 U.S., §42, 
550. 
Ex parte Siebold, 100 U. S., 371, 390. | 
If it were inthe power of the state legislature to de- 
clare what should constitute an infamous crime, then the 


state might, by its legislation, oust the courts of the | 


United States of the jurisdiction and power to proceed by 
information in any case. It is to the constitution and laws 
of the United States that we must look to ascertain the ju- 
risdiction and power of the courts of the United States, and 
not elsewhere. It is not the punishment that renders a 
crime infamous, but it is the character and nature of the 
crime, without regard tothe punishment provided as a pen- 
alty for its commission that is to determine the question 
whether it is or is not infamous. To hold that the laws 
of the different states could in any way control the ques- 
tion now under consideration, would require that the 
courts of the United States should, in the administration 
of criminal law, be governed by a different rule in each 
state, dependent upon the local law of the state where 
the court was held, and thus the courts of the United 
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States would depend for the exercise of their jurisdiction 
upon the varying laws of thirty-eight states, and not upon 
tne laws of Congress. 

If the state law applies to this case, and a man cenvicted 
of crime in the courts of the United States in Illinois and 
sentenced to the penitentiary, is thereby rendered infamous 
for the reason that the law of Illinois provides generally 
that a person convicted of any crime punishable by im- 
prisonment in the penitentiary is thereby deprived of the 
right to vote, no reason is perceived why the same result 
would not follow if the court sat and the judgment was 
pronounced in Indiana instead of Illinois. The United 
States court is as foreign to the criminal laws of Illinois, 
when sitting in Illinois, as it would be if. sitting in Indiana, 
and if the law of Illinois applies to a conviction in a court 
of the United States sitting in Illinois, it as certainly ap- 
plies to a conviction in the courts of the State of Indiana 
or the courts of the United States sitting in that state. It 

ither applies only to the courts of Illinois, or it applies to 
all courts. If the question of infamy depended upon the 
state law as applied to the punishment, then it would de- 
pend upon the law of the state wherein the court of the 
United States was held whether or not it could proceed 
by informaticn in a given case. Thus in Indiana a con- 
viction of a crime, punishable by imprisonment in the peni- 
tentiary, might, as a matter of law, work no forfeiture of 
any right other than the liberty of the defendant for the 
time being, while in Illinois it might v'ork a forfeiture’ of 
the right to vote, to hold office, and to be a witness. In 
the one state the punishment might be «egarded as infam- 
ous, while in the other it was not infamous, either in fact 
or in law. 
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4. Conceding for the sake of the argument that a 
statute of the United States, imposing hard labor in the 
penitentiary as a punishment for crime, cannot be pro- 
ceeded under by information for the reason that such 
punishment is infamous under the constitution, it does not 
bar the prosecution in this case, because the statute under 
which this proceeding .s had does not impose hard labor, 
and a sentence to hard labor under it would be unlawful, 
whether the presecution were by indictment or by infor- 
mation. : 

From the passage of the first Crimes Act in 1790 to this 
day, Congress, in the enactment of criminal statutes, has 
made a broad and unmistakable distinction between of- 
fenses punishable by imprisonment, and offenses punish- 
able by imprisonment at hard labor. Seventy-one sections 
of the Revised Statutes impose the punishment of im- 
prisonment at hard labor, as a punishment for crime, and 
under section 5540, such imprisonment must be executed in 
a penitentiary. The same statutes contain fifty-one sec- 
tions imposing imprisonment, without hard labor, for a 
period that may be longer than one year, and consequently 
such as may be executed in “a state jail or penitentiary,” 
as provided in section 5541. 

The crime of conspiracy may or may not be punished 
by imprisonment in the penitentiary. It may be punished 
only by a fine; it may be by imprisonment in the jail, or 
it may be both by fine and imprisonment. 

If the term of imprisonment is longer than one year, 
it may be executed in the penitentiary, but in no event 
can hard labor be imposed. 

Such was the view taken of the law by the District 
court in this case, and consequently the sentence was to 


imprisonment, but not including therein hard labor. 


Pee 


Neither by the law of their conviction nor the judgment 
of the court could the punishment of hard labor be im- 
posed upon the defendants in this case, and if imposed 
at all, it could only be by virtue of section 5539 Revised 
Statutes, which provides that “ when any criminal, con- 
«« victed of any offense against the United States, is impris- 
«¢ oned in the jail or penitentiary of any state or territory, 
‘¢such criminal shall in al! respects be subject to the same 
« discipline and treatment as convicts sentenced by the courts 
‘‘of the state or territory in which such jail or peniten- 
“¢ tiary is situated, and while so confined therein shall be ex- 
“‘clusively under the control of the officers having charge 
“of the same, under the laws of such state or territory.” 
The language is, “‘ such criminal shall in all respects be 
“ subject to the same discipline and treatment as convicts 
«‘ sentenced by the courts of the state.” 

The statute does not require that the persons sentenced 
simply to imprisonment, shall receive the same punish- 
ment, as those convicted and sentenced by the courts of 
the state. Congress has provided the two specific modes 
of punishment,.the one imprisonment, and the other im- 
prisonment at hard labor. It certainly cannot be success- 
fully claimed that they mean one and the same thing. If 
they have the same meaning, and a sentence to the peni- 
tentiary is the same in all respects as a sentence to hard 
labor, then why make mention in any case of hard labor? 
But it is quite plain that Congress uses the words hard 
labor advisedly, and only uses them when prescribing the 
punishment to be applied to the highest grades of crime, 
and usualiy where the longest terrh of imprisonment is 
imposed. Such was the case of ex parte Wilson, supra. 
There the crime was of a high grade, and Congress 
made the punishment imprisonment fifteen years and at 
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hard labor. The views here expressed are supported by 
section 5541. By the express terts of that section, “ In 
“ every case where any person convicted of any offense 
“against the United States is sentenced to imprisonment 
“for a period longer than one year, the court by which the 
« sentence is passed, may order the same to be executed in, 
“any state jail or pemtentiary within the district or state 
_“ where such court is held.” The terms of that section 
embrace “every case ” where the term of imprisonment 
is longer than one year. It matters not how low the 
grade, or how trivial the character of the crime, as com- 
pared with others, if it may be punished by any kind of 
imprisonment “for a period longer than one year,” it may 
be executed in a penitentiary. In “every case” for every 
crime known to the laws of the United States, the offender 
found guilty may be sent to the penitentiary, provided, 
only, the sentence of imprisonment may be, and 1s, longer 
than one year. The sentence pronounced under that 
section, though it may impose imprisonment in the peni- 
tentiary, is a far different and milder punishment than that 
required and imposed in the case of ex parte Wilson. 

It is provided in section 5540, Revised Statutes, that the 
court “ shall have power to sentence any one convicted of 
“any offense punishable by imprisonment at hard labor, 
“to the penitentiary.” No limit is prescribed to the term 
of imprisonment, and it makes no difference whether it be 
for a longer or shorter period than one year. If the de- 
fendant is guilty of an offense punishable by imprisonment 
at hard labor, it must be executed in the penitentiary. 
Congress made a distinction between imprisonment in the 
penitentiary and imprisonment in the penitentiary at hard 
labor, in the various statutes defining crimes and impos- 
ing punishments, and by these two sections it has pre- 
' served that distinction. 
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That punishment by imprisonment in the penitentiary 
is not the same, and was not intended by Congress to be 
the same, as imprisonment in the penitentiary at hard la- 
bor, is further shown and illustrated by section 5421 of 
the Revised Statutes. That section provides that every 
person who falsely makes, alters, forges or counterfeits 
any deed, power of attorney or other writing, with intent 
to defraud the United States, “shall be imprisoned at 
“hard labor for a period of not less than one year or 
*“‘ more than ten years; or shall be imprisoned not more 
“than five years and fined not more than one thousand 
“dollars.” Here imprisonment at hard labor and simple 
imprisonment are beth provided for in the same section, 
and in reference to the same offense. If the imprison- 
ment is to be at hard labor, by the terms of the statute it 
cannot be less than one year or more than ten years. If 
the punishment be under the other clause of the para- 
graph, it may be by imprisonment for any period not more 
than five years, and if more than one year, may be in a 

penitentiary, as provided in section 5541, Revised Statutes. 

By section 5422, Revised Statutes, it is provided that 
every person who knowingly, and with intent to defraud 
the United States, has in possession any deed, power of. 
attorney, or other writing, for the purpose of enabling 
another to obtain from the United States any sum of 
money, “shall be fined and imprisoned at the discretion. 
“‘of the court.” That section prescribes no limit to the 
term of imprisonment, other than the discretion of the 
court. Under it the court, if the imprisonment was more 
than one year, could direct that it be by confinement in 
the penitentiary. The court could not, however, order. 

such imprisonment to be at hard labor, for the statute 
does not authorize it. 
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Again sections 5406, 5407, 5518, 5519 and 5520 
Revised Statutes each provide that persons guilty of the 
offenses therein defined, “shall be punished by a fine of 
“not less than five hundred dollars nor more than five 
“thousand dollars, or be imprisoned, zweth or without hard 
« Jabor, not less than six months nor more than six years, 
“or by both such fine and imprisonment.” | 

Sections 5336, 53:2 and 5343 also impose imprison- 
ment, with or without hard labor, as a punishment for the 
offenses therein described. 

Under those sections it is in the discretion of the court 
to sentence a defendant to confinement in the penitentiarv, 
either with or without hard labor, and the character of 
the imprisonment must be fixed by the sentence. If the 
court sentences to imprisonment only, there can be no 
authority anywhere to impose upon a prisoner so sen-~ 
tenced the punishment of hard labor. Neither can im- 
prisonment in any case be at hard labor, unless prescribed 
by the statute creating the offense and defining its p.nish- 
ment. 

So in this case. The statute prescribes imprisonment 
for a term not exceeding two years, or a fine of not more 
than ten thousand dollars, or both. The court sertenced 
the defendants to imprisonment in the penitentiary for the 
period of two years, and to pay a fine of five thousand 
dollars each. The statute does not. prescribe hard labor, 
and the judgment of the court does not order it. Tue 
sentence of imprisonment being for a period longer than 
one year, the court had the power to direct its execution 
in the penitentiary, and in so directing it did not exceed 
its power or jurisdiction. 

The statutes of Illinois provide that when the offense 
is punishable by confinement in the penitentiary, the jury 
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shall fix the term of imprisonment, and the court, in pro- 
nouncing sentence, shall designate what portion of time 
the offender shall be subjected to solitary. imprisonment, 
and what portion to hard labor. 

Section 444, chapter 38, criminal code, Revised Statutes 
of Illinois, 127.4, is as follows. ‘In all cases where the 
‘punishment shall be confinement in the penitentiary, if 
.«¢ the case is tried by a jury, ine jury shall say in their 
‘verdict for what time the offender shall be confined, and 
«he court, in pronouncing sentence, shall designate what 
“ portion of time the offender shall be confined to solitary 
“imprisonment, and what portion to hard labor.” 

Now, suppose that under the statute the State court 
should sentence a prisoner to im>:isonment in the peniten™ 
tiary for one year, fifty-one weeks of which should be con. 
finement to solitary imprisonment, and one week to hard 
labor. If a prisoner sentenced to one year’s imprison- 
ment in the penitentiary by a court of the United States, 
for conspirac*, “shall in all respects be subject to the 
‘‘eame discipline and treatment as convicts sentenced by 
“courts of the state,” .74 discipline and treatment mean 
punishment, what discipline and treatment will be pre- 
scribed in such case? Solitary imprisonment could not be 
a part of such discipline and treatment, if by discipliie 
and treatment, or either, punishment is meant. And this 
for the reason that te laws of the Uni.ed States do not 
recognize solitary imprisoument as a proper punishment, 
and make no provision for such punishment. __ 

The statutes of the United states -ecognize imprison- 
ment and imprisonment «t hard labor as punishments 
proper to be im osed upon those restrained of their liberty, 
and solitary confinement imposed as punishment upon a 
prisoner confined under sertence of a court of the United 
States would be without authority of law. 
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If in such case solitary imprisonment could not be im- 
posed as punishment for the crime committed against the 
United States, neither could hard labor be imposed unless 
provided in the law under which the conviction was had, 
and the sentence of the court. In the absence of a statute 
of the United States, authorizing and directing. the impo- 
sition of solitary imprisonment or hard labor, it would be as 
lawful for the state authorities to impose one as the ot.er, 
for neither could be imposed as a punishment for the 
crime of which the party was convicted. It is no answer 
to say that the statutes of the United States prescribe 
hard labor in certain cases. It can only be enforced upon 
the oftender in such cases as are provided by law, and if 
hard labor can be imposed upon a defendant convicted in 
a court of the United States and sentenced simply to im- 
prisonment ina penitentiary, only upon the ground that it is 
a part of the discipline and treatment which the prisoners 
of the state there confined receive, then for the same 
reason solitary imprisor ment could be imposed as a punish- 
ment upon the prisoners of the United States, because 
imposed by the law of the state upon such state prisoners. 
When a defendant in a court of the United States is sen- 
tenced to imprisonment in a penitentiary for conspiracy 
under section 5440, of the Revised Statutes, he is to be 
subject to the same discipline and treatment as the pris- 
oners of the state confined in the same institution, so far 
as is Consistent with the law and the judgment of. the court 
under and by virtue of which he is committed; but hard, 
labor or solitary imprisonment as a punishment for such 
offense cannot be imposed. Suppose the law of the state 
prescribed that all prisoners of the state imprisoned in its 
penitentiary should, as a part of their punishment, be 
flogged once a week, and should receive thirty-nine 


lashes wel! laid on upon the bare back, and that every 
prisoner snould be branded and have his ears cropped, 
would it be lawful to impose such punishment upon a 
prisoner of the United States sentet.ced to imprisonment in 
one of the venitentiaries of such state as a part of the 
“ discipline and treatment” of such institution? Certainly 
not. A person so commiced would be subject to reason- 
able discipline and treatment, but not to a punishment to 
which he was not sentenced, and which the law of the 
United States did not warrant. 

That the words discipline and treatment, as contained in 
section 5539, do not mean that the prisoners imprisoned 
under sentence of the courts of the United States shal! be 
subject to ihe same punishment as those sentenced by the 
State courts, is apparent. If such were the meaning of 
the words, then the laws of the state, and not the laws of 
the United States, would control .and govern, and the 
punishment inflicted would be that imposed by the state, 
and not by the laws of the United States. If the words 
discipline and treatment give authority to the state au- 
thorities to impose the same punishments upon United 
States prisoners as are imposed upon state prisoners, then 
they may impose any of the punishments provided for 
state prisoners upon the prisoners of the United States, 
without regard to the law or the sentence under which 
they were committed. 

The words discipline and treatment do not refer to pun- 
ishment, except as a part of the discipline, and for a vio- 
lation of the rules and regulations of the prison. Disci- 
pline and treatment, as mentioned in section 5539, refer 
to control, management and government. As to these, 
the United States and the state prisoners are upon the 


same footing, but in no sense can the words discipline and — 
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treatment authorize a different punishment from that at- 
tached to the crime of which the offender is convicted. 
It will be further noticed in this connection, that section 
5541 of the Revised Statutes provides that where a pris- 
oner is convicted of any offense against the United States, 
and is sentenced to imprisonment for a period longer than 
one year, the court may order the same to be executed 
“in any state jail or penitentiary within the district or state 
‘“ where such court is held.” The statute makes no dis- 
tinction between “state jail and penitentiary,” showing 
that they are both put upon the same footing, and in either 
case are simply to be places of confinement, unless by 
the terms of the statute under which the conviction is had, 
hard labor is imposed. So, too, with section 5539. A 
criminal convicted in the courts of the United States and 
“ imprisoned in the jail or penitentiary of any state or ter- 
“ ritory, shall in all respects be subject to the same disci- 
“ pline and treatment as convicts sentenced by the courts 
“of the state or territory.” The discipline and treatment 
of the prisoners of the United States in the penitentiary, 
are to be the same as that of the prisoners of the state con- 
fined therein; and the prisoners of the United States con- 
fined in the jail of the state, are to be subject to the same 
discipline and treatment as the prisoners of the state con- 
fined in such jail. Suppose that in the jails of the state 
all persons convicted of any crime in the state courts were 
sentenced to and required to perform hard labor, then and 
in that case, if section 5539, by requiring the prisoners 
of the United States to be subjected to the same disci- 
pline and treatment as the prisoners of the state, thereby 
requires the same punishment to be imposed, a prisoner 
of the United States, convicted of any crime, and sen- 


tenced to such jail for any period of time, would be re- 


41 


quired to perform hard labor. Such could not have been 
the intention of Congress. It must have intended that all 
persons convicted of any crime in the courts of the United 
States and sentenced to hard labor in the penitentiary 
should be so punished, though the prisoners of the state 
were by the laws of the state subject to other punish- 
ishments. It must have intended that prisoners sentenced 
to jail or to the penitentiary where the laws of Congress 
do not prescribe hard labor, should simply be confined 
therein. 

The Prison Reform Congress, held in London, in 1872, 
was convened mainly through the efforts of this govern- 
ment, and the more certainly to secure its meeting, E. C. 
Wines, D. D., was appointed in 1871, by President Grant, 
in pursuance of a law of Congress, to aid the movement. 
At the congress held in London all the states of Europe 
were represented but one, and many delegates were 
present accredited from the differeat states of our own 
country. As the result of its deliberations the congress 
declared unanimously that “ In the treatment of criminals, 
‘all disciplinary punisifments that inflict unnecessary pain 
“or humiliation should be abolished; and the penalties for 
“ prison offenses should, so far as possible, be the diminu- 
“tion of ordinary comforts, the forfeiture of some privi- 
“lege, or of a part of the progress made toward liberation. 
‘¢ Moral forces and motives should in fact be relied on so 
“ far as is consistent with the due maintenance of discipline; 
“and physical force should be employed only in the last 
“ extremity.” 

Wines, State of Prisons (1880) p. 55. 


Plainly in the use of the words treatment and disci- 
pline as they occur in the above paragraph, they refer to 
the control and government of the prisoner, and not to the 
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punishment inflicted in pursuance of the sentence under 
which he was imprisoned. 

In 1878 a similar congress was convened at Stockholm. 
Of it Dr. Wines says “ It was literally, as it proposed to 
“be, a congress of the whole civilized world.” 

Wines, State of Prisons (1880) p. 57. 


The final action of the congress assumed the form of 
question and response. The questions and responses 
were sixteen in nuiiber and among them is the following: 

¢«Q. What disciplinary punishments may be fitly em-- 
“ ployed in prison? 

“R. The congress declares its approval of the follow- 
“ing disciplinary punishments in penitentiaries: 

«1, Admonition. 

‘2. The partial or absolute privation of the rewards 
“ accorded. 

‘+3. A more strict imprisonment. 

«This last punishment may be increased in severity, so 
“far as the health and character of the prisoner will per- 
“mit, by withdrawing from his cell the table, chair or bed; 
“by darkening the cell; or by depriving him of the per- 
‘‘mission to read and work. . 

“If the above mentioned punishment do not suffice, the 
“following may be applied under the reserve specified in 
“foregoing paragraph: 

“4. A reduction of the rations of each day, conjointly 
“ with: the privation of work. 

“5. Incases of great violence and of fury on the part of 
“the convict, the strait-jacket or some similar agency 
“ may be used.” 

Wines, State of Prisons, p. 62. 


Such, in the opinion of the three hundred delegates 
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gathered in that congress, is the meaning of the word dis- 
cipline as applied to a prisoner confined in a penitentiary. 

Of the congress, Dr. Wines further says: “ Among 
“other delegates were a number of justices and even 
“ chief-justices of Supreme courts and other high courts 


. “of criminal jurisdiction in the several European countries 


“and British colonies; many English and continental 
+ magistrates; not a few distinguished professors in the 
“criminal: law departments of universities; several mem- 
‘bers of parliaments, English and continental; numerous 
«heads and other officers of prisons and reformatories; many 
“ representatives of prison societies; and a large number 
‘‘of eminent specialists from all the different countries, 
“ who came in response to personal invitations issued by 
“ the international commission.” /érd., p. 57. A fair illus- 
tration of the distinction between punishment and disci- 
pline as applied to this subject is seen in a paragraph from 
Wines, State of Prisons, p. 23: 

«Cropping, branding, whipping and. torture in punish- 
“ ment of crime have been abolished, with an unfortunate 
“ exception in one small state. The lash as a disciplinary 
“ punishment is very generally forbidden by law, except 
“in the southern states, as are also cruel, unusual or de- 
“ grading inflictions.” 

And again on page 99: ‘“ Wherever it (the lash) has 
“ been discontinued, the unanimous testimony is that its 
‘disuse is an — gain to the discipline and the moral 
‘‘force of a prison.” ; 

On p. 671, he says, under the heading «“ Disciplinary 
‘+ Punishment”: “ What disciplinary punishment may be 
“ fitly employed in prisons: The detention prison, so 


.“ long as it does not overstep its just limits, is a right of 


“ society, and the duty of a person arrested on a charge 
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“ or suspicion of crime is to submit to its discipline, even 
“ supposing him to be innocent. * * * * * * * 
“ The rule which we would follow in establishing disci- 
“ plinary punishments would be not to injure the health of 
“ either the body or the soul, and in the sad case of not 
“being able to maintain this harmony, to prefer the wel- 
“fare of the soul to that of the body. We believe that in 
“a prison where rewards are carefully studied and equit- 
“ ably distributed :. will rarely be necessary to resort to 
“ punishments at all, but in case of necessity these should 
“be employed without hesitation. Such punishments 
“ should be the diminution of privileges, or in a grave case, 
“the withdrawal of all.” 

In his opinion, an innocent man under arrest for crime, 
is to submit to the discipline of the prison where he is 
confined, with the same obedience as the guilty man. 

In that case the discipline is not a punishment for crime, 
for the prisoner, when committed, was, in law, presumed 
to be innocent, and in the case supposed was in fact inno- 
cent. 7 

A reference to the statutes of some of the states will 
show the manner in which the terms discipline and treat- 
ment are used, and that they contemplate that the pris- 
oners of the United States may be imprisoned in the pen- 
itentiary either with or without hard labor. 

It will be apparent, from an examination of the statutes 
of Ohio, that the legislature of that state understood the 
laws of Congress to provide for the imprisonment in the 
penitentiary, either with or without hard labor, of offen- 
ders against the laws of the United States. Her statute 
provides that “ All criminals sentenced to the penitentiary 
‘“‘ by the authority of the United States shall be received 
“and kept according to the sentence of the court by 
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“which they were tried, and the prisoners so confined 
“ shall be subject in all respects to the same discipline and 
“treatment as though committed under the laws of this 


“state.” 3 
Rev. Stats. Ohio, 1880, Vol. 2, S 7,433- 


By that section the prisoner is to be “kept according 
“to the sentence of the court.” 

That the discipline and treatment splices of in the 
Ohio statute, and which are to be the same as im- 
posed upon the prisoners of the state, do not mean pun- 
ishment, most clearly appears from an examination of 
section 7427 of the same statute. Under the head of 
“ Treatment of Prisoners,” it is provided that every con- 
vict received shall be washed and cleaned, and his 
clothes, if of sufficient value, preserved. 

2. He shall be provided with a suitable bed and suffi- 
cient covering, and with sufficient plain and wholesome 
food. 

3. Sentence to solitary confinement may be modified 
so far as necessary to prevent serious injury to health. 

4. No punishment shall be inflicted except by the or- 
der and under the direction of the warden. 


6. Rules and regulations, prescribing duties and obli-— 


gations of prisoners, shall be printed and hung up in each 
cell and shop. 7 | 

7. Each convict, when he leaves the penitentiary 
shall receive a suit of citizens’ clothes, and the money he 
brought, and what may have. been awarded him by the 
board for good behavior and diligent labor. 

The statute of California, providing for the receipt and 
confinement of prisoners cf the United States sentenced 


to imprisonment in the state prison of that state, is still 


more clear and specific. It provides that, “ The authori- 
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« ties of the state prison must receive into the prison any 
“ person convicted of an offense against the United States, 
“and keep such person in solitary confinement, or at hard 
‘labor, or in confinement, with or without hard labor, as 
“ provided in the order of the court pronouncing sentence.” 
Codes and Statutes of California (1876), 
Vol 2, Sec. 1581. | 
In her prison act, under the heading, « Treatment of 
Prisoners,” substa:itially the same provisions are found 
as in the case of Ohio under the same heading. 
The State of Iowa has provided by statute that « All 
‘¢ punishment in the penitentiary by imprisonment must be 
‘“ by confinement to hard labor and not by solitary impris- 
‘onment; but solitary imprisonment may be used as a 
“ prison discipline for the government and good order of 
“the convicts.” 


McClain’s Statutes of Iowa (1882), § 4770. 


Here hard labor only is to be imposed as a punishment 
for crime, and solitary imprisonment is to be imposed only 
for discipline. The distinction between the words pun- 
ishment and discipline is very clearly marked. | 

The Nebraska penitentiary act provides that “ The 
‘warden shall receive, safely keep and subject to the dis- 
“ cipline of the penitentiary any criminal convicted of any 
“crime against the United States, and sentenced to con- 
“ finement therein by any court of the United States sit- 
“ ting within this state.” | 

Compiled Statutes of Nebraska (1883), 
page 509, Sec. 23. 


The meaning of the word discipline as there used is 
explained by section 20, which is as follows: 
“ Discipline. When any convict offers violence to any 
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“officer or guard of the penitentiary, or to any person or 
“convict, or attempts to do any injury to the buildings or 
“any work shop, or any appurtenances thereof, or diso- 
“beys or resists any reasonable command of any officer 
“or guard, such officers and guards shall use all reason- 
«able means to defend themselves and to enforce the ob- 
“ servance of discipline.” 

The statute of Virginia providing for the confine- 
ment in the penitentiary of persons convicted in the courts 
of the United States, is as follows: 

“ Persons sentenced to imprisonment by the courts of 
“the United States held in Virginia, for a term of three 
“ years or more, may also be confined therein with the ap- 
“ probation of the superintendent aad governor (which ap- 
‘“‘ probation sha!l be recorded in the entry made upon such 
“ convict’s admission ),and be safely kept and employed pur- 
‘“ suant to the rules of the prison, so far as ts not tnconststent 
“ wath such sentence.” 


Code of Virginia (1872); p. 1261, sec. 2. 


The statute of Tennessee contains the following: *Con- 
“victs sentenced to the penitentiary for life or any term of 
“time, by any court of this state or of the United States, 
“held within this state, shall be received into the peniten- 
‘“tiary by the keeper thereof when delivered upon proper 


_ authority, and there kept in pursuance of the sentence.” 


Compilation of Statutes, Tennessee (1871). 
Vol. 3, Sec. 5494. 


The statute of Illinois is not less clear upon the sub- 
ject, and is the more important as being the statute of the 
state, from which this suit is brought. It is by that stat- 
ute made the duty of the penitentiary commissioners to 
“make and require to be enforced all such general rules, 
« regulations and orders for the government and discipline 
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“of said penitentiary, as they may deem expedient, and 
“may from time to time alter and amend the same.” 
Rev. Stats., Illinois (1874), Chap. 108, § ro. 


And again in section 2 of the same act, in defining the 
duties of the governor as a visitor of the penitentiary, it 
is provided: «He shall inquire into all alleged abuses 
“or neglect of duty, and may make, in connection with 
« the commissioners, such alterations in the general dis- 
“cipline of the prison as he may deem necessary.” 

This is the discipline and treatment to which the pris- 
oners of the United States, sentenced to the penitentiary 
at Joliet, are to be subject. It is such government and 
discipline as the commissioners may deem expedient, and 
may from time to time be altered and amended. 

It will not be contended by any one that the discipline 
there referred to means punishment for the crime of 
which a prisoner was convicted. 

The legislation of the several states referred to shows 
that the distinction between discipline and punishment is 
so clear as not to be mistaken, and that in the state peni- 
tentiaries the persons convicted in the courts of the United 
States are to be punished ip accordance with the sentence 
of the court committing them and not in any supposed 
conformity to the punishments imposed upon the prison- 
ers of the state. 

Webster defines “ discipline ” as follows: 

“1. The treatment suited to a disciple or learner; ed- 
‘‘ ucation; development of the faculties by instruction 
“ and exercise; training. 

«2. Training to act in accordance with established 
“rules; accustoming to systematic and regular action; 
“drill. | 
“ 3. Subjection to rule; submissiveness to order or 
control; state of discipline.” 
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The word “ treatment,” so far as it can have any ap- 
plication here, he defines thus: ; 
“2. Manner of using; behavior toward a person, 
“ whether good or bad; usage.” 
Worcester defines “ discipline ” as follows: 
“1, Education; instruction; training. 
“2. Anything as taught; art; science. 
“ 3. Method of government; order; rule.” 
Treatment he defines as: 
“1. -The act or manner of treating; management; 
“ usage. 
“2, Entertainment; treat.”’ 


These definitions are clear and intelligible, and applied 
to the words discipline and treatment, as used in section 
5.539 of the Revised Statutes, leave no doubt that they do 
not mean, and were not intended to mean, that the pris- 
oners sentenced to the state penitentiary by the courts of 
the United States were, by virtue of this section, to be 
subjected to the same punishments imposed upon state 
prisoners as a punishment for the crimes for which they 
were imprisoned. 

If the words discipline and treatment mean punishment, 
and the prisoners of the United States are to be subject, 
when confined in the penitentiary of the state, to the pun- 
ishment imposed by the laws of the state upon the prisoners 
of the state, then we would have the anomaly of a system 
of criminal jurisprudence operating throughout the union, | 
with the same law defining crime and fixing the punish- 
ment, and at the same time, punishment in fact, inflicted 
according to the criminal codes of thirty-eight different 
states. If such is the law, then the convict under the 
laws of the United States is to suffer the punishment im- 
posed by the state where he happens to be imprisoned, 
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and not that imposed by the law under which he was 
convicted, and the sentence of the court. 

Take for illustration the case of ex parte Wilson. He 
was convicted in Arkansas and was sent to Michigan for 
imprisonment. Is a prisoner in such a case to suffer the 
punishment imposed by the law of the United States and 
the judgment of the court, or that imposed by the State 
of Arkansas, or the State of Michiganr Under the laws 
of the United States a defendant tried and convicted in a 
court of the Unitea States in one state may be sent to a 
prison in another state designated by the attorney gen- 
eral in cases where the prisons of the state in which the 
party is convicted are unsafe or insufficient. A defendant 
charged with crime, therefore, may be convicted in one 
state, and sent under the direction of the attorney genercl 
to any other state for imprisonment. 

When it is said that prisoners of the United States shall 
receive the same discipline and treatment as the prisoners 
of the state, it is simply meant that they shall receive the 
same care, submit to thesame government, and be ..uowed 
the same privileges as the prisoners of the state. They 
shall be as well fed, as well warmed, as comfortably 
lodged and clothed, receive the same medical attendance, 
have the services of the chaplain, the benefits of the 
library, and the like, and shall submit to the same rules 
and regulations as the prisoners of the state. The pre- 
sumption is that Congress, in the use of those words, in- 
tended them to be understood and applied in their ordi- 
nary sense. If they have any other meaning, Congress 
has failed to declare it. To apply to them any other 
meaning than that here contended for, is to place upon tnem 
a strained construction and one wholly unwarranted. It is 
to extend the scope and meaning of a criminal statute be- 
yond what is fairly warranted by the language used. 
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5. This courtin Wilson’s case seems to have been of the 
opinion that it had never been the intention of Congress to 
declare by law that offenses punishable by imprisonment 
in the penitentiary might be prosecuted by information, 
and that in the various acts wherein prosecutions by indict- 
ment and by information are mentioned in connection with 
crimes and fines and forfeitures, it was the intention of 
Congress to provide only for the prosecution of lesser of- 
fenses, and for fines and forfeitures by information; and 
that the more grave offenses should be proceeded in by 
indictment. Referring to the first act of Congress upon 
the subject, the court said: «The only mention of in- 
‘‘ formations in the first Crimes Act of the United States. 
“is in the clavse providing that no person ‘shall be 
‘“‘ prosecuted, tried or punished for an offense not capital, 
‘noi for any fire or forfeiture under any penal statute, 
‘unless ine indictment or information for the. same shall 
‘¢ be found or instituted within two vears from the time 
“of committing the offense, or incurring the fine or for- 
“feiture.’ Act of April 30, 1790, Ch. 9, § 32; = Stat., 
“119.” (p. 424.) It will be observed that the above act, 
passed within a year after the adoption by Congress of the 
fifth amendment, authorized in express terms the proceed- 
ing by information in criminal cases in the courts of the 
United States. At the time of the passage of that act the 
fifth amendment, thovgh passed by Congress, had not 
been adopted by the states, and had not then become a 
part of the constitution. Consequertly Congress in passing 
the act of April 30, 1790, was in no way restrained by 
the fifth amendment. Both measures were passed, how- 
ever, by the same Congress. The constitutional amend- 
ment, at the time of the passage of the act, being inoper- 
ative, what reason can there be for saying that Congress 
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intended to apply the term information to fines and for- 
feitures and the lesser grades of crime, and to apply the 
word indictment to the higher grades? At the time when 
the act was passed nothing restrained Congress from pro- 
viding by law that all crimes, high and low, murder and 
treason included, might be prosecuted by information. In 
view of that fact it seems apparent that the act gave 
equal power to proceed by information or indictment in 
all cases whatsoever It is true that when afterwards the 
fifth amendment of the constitution was ratified by the 
requisite number of states and became a part of the con- 
stitution, it operated to restrain the prosecution by infor- 
mation of all offenses embraced within its terms. 

Section 1022, Revised Statutes, provides that “All crimes 
“and offenses committed against the provisions of chap- 
«ter seven, Title ‘Crimes,’ which are not infamous, may be 
‘¢ prosecuted either by indictment or by information filed 
“ by a district attorney.” Many of the offenses referred | 


to are punishable by imprisonment in the penitentiary, 

and, as provided in the section, “ may be prosecuted | 
“either by indictment or by information.” Sections 5511 
and 5512 of chapter seven, referred to, are the sections 
upon which five of the counts of the information in this 
case are based, and provide for imprisonment not more 
than three years, and consequently such an imprisonment 
as may be executed in a penitentiary. If an information 
will le for the offenses defined in sections 5511 and 5512, 
there can be no reason found why it will not lie for a con- 
spiracy to commit the offenses defined in those sections, 
and that is the case here. Under section 5440, the im- 
prisonment may extend to the period of two years, while 
under the other sections it may extend to three years. 


The clearest expression ever given by Congress in any 


(53 ; 


act passed by it upon the right and power to prosecute 
by information offenses punishable by confinement in the 
{ penitentiary, is found in the first section of the Act of July 
| 5, 1884, Statutes at Large, 1883--84, page 122. That section 
provides: “That no person shall be prosecuted, tried or 
“ punishea for any of the various offenses arising under 
“the internal revenue laws of the United States, unless 
“the indictment is found or the information instituted 
“within three years next after the commission of the of- 
“ fense, in all cases where the penalty prescribed may be 
‘imprisonment in the penitentiary, and within two years 
‘‘in all other cases.” 

By that section prosecutions by indictment and infor- 
mation for offenses punsshable by imprisonment in the pen- 
itentiary are placed upon the same footing. There can 
be no doubt about the meaning of Congress in passing it. 
It was not intended in the first part of the section to refer 
to any offenses whatever other than those punishable by 
imprisonment in the penitentiary, for only offenses so pun- 
ishable are mentioned. It is true the section only refers 
to offenses arising under the internal revenue laws, but if 
an offense punishable by confinement in the penitentiary 
under those laws may be prosecuted by information, the 
same power exists in all other cases where the same 
punishment is imposed. In view of this legislation by 
Congress the paragraph quoted by the court in Wilson's 
case, from Mr. Justice Story, wherein he said, referring 
to prosecutions by information: “This process is rarely 
“recurred to in America; and it has never yet been for- 
“mally put into operation by any positive authority of 
«“ Congress, under the national government, in mere cases 
“ of misdemeanor; though common enough in civil prose- 
“ tions for penalties and forfeiture,” can hardly apply to 
the present condition. 
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In Wilson’s case this court declared that the infamy was 
to be determined by the punishment imposed, and’ that 
“ what punishments shall be considered as infamous may 


« be affected by the changes of public opinion from one 


“age to another.” 
If the question of infamy or no infamy is one of public 
opinion as applied to the punishment imposed, and the 
courts of the United States are to be governed by that 
Opinion, it is apparent that in a great country like this, 
what may be regarded as an infamous punishment in one 
state, in another state may not be so regarded; and con- 
sequently following such a rule, the courts of the United 
States would have jurisdiction in one state to proceed by 
information, while in another state, by the same rule and 
in a like case, they would be deprived of jurisdiction. 
Tested by that rule, how can it be contended that simple 
imprisonment in the penitentiary is an infamous punish- 
ment, and one that will bar a prosecution by information 
in the courts of the United States? By that rule it is a — 
question of fact whether it is or is not infamous, and being 
a matter of fact and of public opinion, it changes from one 
age to another. Upon that question of fact no tribunal 
can possibly be better informed than the two Houses of 
Congress. The members are chosen from every state 
and district of the Union, and ought to be and are most 
capable of judging of-the state of public opinion upon im- 
portant public questions. Congress declared by law 
within a year before this prosecution was commenced that 
a prosecution by information for an offense punishable by 
imprisonment in the penitentiary was authorized by law. 
In face of this legislation and this exposition of public 
opinion, will the court say that it is better informed upon 
the subject than Congress, and that, in so far as the act of 


Congress authorizes the prosecution by information of 
offenses punishable by imprisonment in the penitentiary, 
such act is unconstitutional? To so hold would be to de- 
clare not’only that the court knew better than Congress 
in regard to the fact, but it would be to declare the act of 
Congress unconstitutional on a question of fact, which 
would indeed be an anomaly. 

Where will this court find a more reliable declaration 
of public opinion than in the solemn act of Congress upon 
the subject? This act is of so recent a date that it cannot 
be claimed that public opinion, or at least the opinion of 
Congress is not what it was when the act was passed. 

In Hurtado’s case the court, after referring to the re- 
straints placed by the English people upon the exercise of 
kingly power, said (page 532): | 

“Restraints that could be fastened upon executive 
‘authority with precision and detail, might prove obstruc- 
“tive and injurious when im posed on the just and necessary 
“discretion of legislative power; and, while. in every in- 
‘¢ stance, laws that violated express and specific injunctions 
“and prohibitions, might without embarrassment, be 
“ judicially declared to be void, yet, any general principle 
‘or maxim, founded on the essential nature of law, as a 
«just and reasonable expression of the public will and of 
“ government, as instituted by popular consent and for the 
‘general good, can only be applied to cases coming 
“clearly within the scope of its spirit and purpose, and 
“not to legislative provisions merely establishing forms 
“and modes of attainment.” 2 i 

The principles there laid down apply with peculiar 
force to the case now before the court. The court has 
said that what is an infamous punishment is a question 
depending 1pon public opinion at the time. Congress has 
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declared that an offense punishable by imprisonment in 
the penitentiary may be prosecuted by information, and 
has thereby declared that such a punishment is not in- 
famous within the meaning of the fifth amendment:of the 
constitution. Such a prosecution does not “come cleariy 
“within the scope of the spirit and purpose” of the 
amendment, and so clearly as to require the court to hold 
that such a prosecution and the act of Congress authoriz- 
ing it are alike in violation of the constitution. | 

Had the court held in We/son’s case that it was a ques- 


tion whether the crime was infamous, instead of holding, — 


as it did, that it was a question whether the purishment 
was infamous, the question to be determined would have 
been one purely of law. In holding that the question was 
whether the punishment was infamous, it made the ques- 
tion one of fact, for it said the question was one of public 
opinion. When it made the question one of fact and de- 
pending upon public opinion, it was competent for Congress 
to determine the question of fact, and legislate accord- 
ingly. | : 

The constitution provides that “ No tax or duty shall be 
‘“‘Jaid on articles imported from any state.” 

“No bill of attainder or ex post facto law shall be 
“ passed.” | 

‘¢No money shall be drawn from the treasury, but in 
‘“‘ consequence of appropriations made by law.” 

These are prohibitions clearly understood, and no diffi- 
culty arises in a given case in applying the constitutional 
test; and it is to such prohibitions the court refers in the 
passage quoted from //urtado’s case, as “ specific injunctions 
“and prohibitions.” Here the case is very different. ‘The 
question of infamy, as applied to the punishment, changes 
from age to age. It is, as the court has said, a question 
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of fact, to be determined by public opinion as it may exist 
at any giventime. Cougress may determine what that 
opinion is, and by so doing will not render its acts liable 
to be declared void because in violation of the constitution. 

In the Legal Tender cases, 12 Wall., 531, the court in 
passing upon the validity of a law of Congress, said: «A 
“decent respect for a co-ordinate branch of the govern- 
“ment demands that the judiciary should presume, until 
“the contrary is clearly shown, that there has been no 
‘‘ transgression of power by Congress—all the members 
“of which act under the cbligation of an oath of fidelity 
“to the Constitution. Such has always been the rule. In 
“ Commonwealth v. Smith, 4 Binney, 123, the language 
‘‘of the court was, ‘It must be remembered that, for 
“ weighty reasons. it has been assumed as a principle, in 
“ construing constitutions, by the Supreme court of the 
“ United States, by this court, and by every other court of 
‘“ reputation in the United States, that an act of the legisla- 
“ture is not to be declared void unless the violation of the 
« Constitution is so manifest as to leave no room for rea- 
‘sonable doubt;’? and in Fletcher v. Peck, 6 Cranch, 87, 
“ Chief Justice MARSHAL: said, ‘ It is not on slight impli- 
“ cation and vague conjecture that the legsliature is to be 
‘‘ pronounced to have transcended its powers and its acts to 
“be considered void. ‘The opposition between the Con- 


‘‘ stitution and the law should be such that the judge 


“feels a clear and strong conviction of their incom- 
“ patibility with each other.’ It is incumbent, therefore, 
“upon those who affirm the unconstitutionality of an act 
“of Congress to show clearly that it is in violation of the 
‘‘ provisions of the constitution. It is not sufficient for 
‘them that they succeed in raising a doubt.” 

In County of Livingston v. Darlington, 101 U.S., 410, 
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the language of Chief Justice MARSHALL in Fletcher v. 
Peck, supra, was cited with approval. 

In the case of Wilson this court said that since the pun- 
ishment of whipping and standing in the pillory were 
abolished “imprisonment at hard labor has been estab- 
“lished for nearly all other ignominious punishments not 
“capital.” The only punishments now known to the laws 
of Congress are fine, imprisonment, imprisonment at hard 
labor and death. If imprisonment at hard labor has 
taken the place of neariy all infamous punishments not 
capital, can it not be as truthfully said that it has taken 
the place of all infamous punishments not capital’ 

If such were the declared law of this court it would 
furnish a rule easily understood and easily administered. 
As already shown, it was the intention of Congress to 
make a distinction between imprisonment and imprison- 
ment at hard labor. 

If this court should be of that opinion, but should also 
hold that all persons sentenced to the penitentiary for 
more than one year would be subject to hard labor if 
hard labor was imposed upon the prisoners of the state 
confined therein, then the Circuit court under the act of 
March 3, 1879, has power to modify the judgment of the 
District court to inprisonment in the county jail. 


THE COUNTS OF THE INFORMATION AND WHAT THEY 
CHARGE. 

1. The first three counts of the information charge a 
conspiracy to violate section 5512, Revised Statutes. 

That section applies to congressional elections, and pro- 
vides that if any officer of registration, “ or other person 
“who has any duty to perform in relation to such reg- 
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“istration or election, in ascertaining, announcing, or de- 
“ claring the result thereof, or in giving or making any 
 “ certificate, document or evidence in relation thereto, know- 
«ingly neglects or refuses to perform any duty required by 
“law, or violates any duty imposed by law, or does any 
‘¢ act unauthorized by law relating to or affecting such reg- 
‘istration or election or the result thereof, or any certifi- 
“cate, document, or evidence in relation thereto, or if any 
“‘ person aids, counsels, procures or advises any such voter, 
‘¢ nerson or officer to do any act hereby made a crime, or 
“to omit any act the omission of which is hereby made a 
‘“‘ crime, every such person shall be punishable as prescribed 
“in the preceding section.” 

The only officer specifically mentioned in the section is 
an officer of registration. All state officers and persons 
required by state laws to perform any duty are intended 
to be embraced in the words, “ or other person who has 
‘any duty to perform.” It is alleged in those three 
counts that two of the defendants were deputy county 
clerks, and that it was their duty to safely keep the re- 
turns, ballots, tally lists and poll books of the election; 
and that they entered into a conspiracy with the other de- 
fendants to break open and destroy all of said documents 
and ballots; and various overt acts are charged to have 
been committed by the several defendants in pursuance of 
such conspiracy. 

The deputy clerks had a further duty to perform in 
relation to such election, in ascertaining, announcing and 
declaring the result thereof and in giving and making a 
certificate in relation thereto within the letter and mezan- 
ing of section 5512, and such duty was imposed by the 
terms of the election law of the State of Illinois. All the 
returns, poll-books and certificates thereon, tally-lists and 
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ballots, were certificates, documents or evidence in rela- 
tion to the congressional election in the fourth congres- 
sional district of Illinois. The law required their return 
to the county clerk’s office, and required the county clerk 
and his deputies to safely keep them. Section g of chap- 
ter 35, Revised Statutes [Illinois (1874), entitled « County 
Clerks,” provides that “« The county clerk shall have the 
‘care and custody of all the records, books and papers 
‘‘ appertaining to and filed or deposited in their respective 
“ offices.” Section 6 provides that “ He may appoint dep- 
¢“ uties who shall take and subscribe the same oath for the 
“ discharge of their duties as is required of him, which 
‘ shall be entered for record in his office.” 

Section 1, paragraph 8, chapter 131, Revised Statutes 
Illinois (1874), provides that: “ The terms, ‘sheriff,’ 
‘¢ ¢ coroner,’ ‘ constable,’ ‘ clerk,’ or other words used for 
“an executive or ministerial officer, may include any 


‘¢ deputy, or other person performing the duties of such 


“ officer, either generally or in special cases.” 

Every duty by law cast upon the county clerk is a duty 
to be performed by his deputies, and every power pos- 
sessed by the county clerk in the general administration 
of the duties of the office is possessed in an equal degree 
by such deputies. | 

The sections of the election laws of the State of Illinois 
most important for an understanding of the questions in- 
volved in this case are the following, and are contained in 
chapter 46, Revised Statutes Illinois (1874). 

“Sec. 34. Immediately on the appointment of such 
“ judges |7. c. judges of election| the county clerk shall 
‘make out and deliver to the sheriff of the county a notice 
“thereof, directed to each person so appointed, and the 
“sheriff shall, within twenty days after the receipt of 
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“such notices, deliver the same to the several judges so 
<< appointed.” | 

“© SEc. 42. The county clerk shall provide, at the expense 
<‘of the county, proper blanks, poll-books and other 
“necessary election bianks for each precinct and district 
«¢in his county, and cause a suitable number thereof to be 
« delivered to the judges of election, at least ten days be- 
«fore anv election is to be held.” 

“Sec. 46. At least thirty days previous to any general 
“ election, and at least twenty days previous to any special 
“election, except in cases otherwise provided for, the 
«¢ county clerk, in counties not under township organization, 
‘«¢ shall make out and deliver to the sheriff of his county, 
“or in counties under township organization to the several 
<< supervisors of his county, three notices thereof for each 
‘precinct or district in which the election in such county, 
“is to be held.” | 

“ Sec. §9. Allthe ballots counted by the judges of election 
“ shall, after being read, be strung upon a strong thread 
‘¢ or twine, in the order in which they have been read, and 
“‘ shall then be carefully enveloped and sealed up by the 
«judges who shall direct the same to the officer to whom 
“by law they are required to return the poll-books, and 
«shall be delivered, together with the poll-books, to such 
“‘ officer, who shall carefully preserve said ballots for six 
“‘ months, and at the expiration of that time shall destroy 
“them by burning, without the package being previously 
“opened: Provided, if any contest of election shall be 
“‘ pending at such time in which such ballots may be re- 
. “ quired as evidence, the same shall not be destroyed till 
“such contest is finally determined.” | 

“ Sec. 61. When the votes shall have been examined 
“and counted, the clerks shall set down in their poll-books 
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“the name of every person voted for, written at full length, 
« the office for which such person received such votes, and 
“the number he did receive, the number being expressed. 
“in words at full length; such entry to be made, as nearly 
“as circumstances will admit, in the following form,” etc. 
‘© Sec. 62. Such certificate, together with one of the 
“ lists of voters and one of the tally papers, having been 
“ carefully enveloped and sealed up, shall be put into the 
«“ hands of one of the judges or board of election, who 
« shall, within four days thereafter, deliver the same to the 
“ county clerk or his deputy, at the office of said county 
“clerk, and when received, such clerk or deputy shall 
‘ proceed to open, canvass and publish the return from 
“ each precinct or election district, as provided by law. 
“ Sec. 71. Within seven days after the close of the 
election, the county clerks of the respective counties, 
with the assistance of two justices of the peace of the 
‘county, shall open the returns and make abstracts of the 
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“‘ votes in the following manner, as the case may require: 
« Of votes for governor and lieutenant governor, on one 
“ sheet; of votes for other state officers, on another sheet; 
“ of votes for presidential electors, on another sheet; of 
“ votes for representatives to Congress, on another sheet; 
“ of votes for judges of the Supreme court, on another 
“ sheet; of votes for clerks of the Supreme court, on an- 
“ other sheet; of votes for judges of the Circuit court, on 
“ another sheet; of votes for senators and representatives 
“to the general assembly, on another sheet; of votes for 
“ members of the state board of equalization, on ‘another 
“ sheet; of votes for county officers, on another sheet. 
The foregoing abstracts shall be preserved by the county 


e 
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clerk in his office. 
“ Sec. 72. The county clerk shall make out a certifi- 
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<* cate of election to each of the persons having the high- 
<< est number of votes for the several county offices, and 
<<‘ deliver such certificate to the person entitled to it, on 
<‘ his application. 

« Sec. 73. When two or more persons receive an 
*¢ equal and the highest number of votes for an office to 
** be filled by the county alone, the county clerk shall issue 
«<a notice to such persons of such tie vote, and require 
them to appear at his office, on a day named in the no- 
tice, within ten days from the day of election, and de- 
termine by lot which of them is to be declared elected. 
“ Sec. 74. On the day appointed, the clerk and other 
canvassers, or, in case of their absence, the state’s attor- 
<< ney or sheriff, shall attend, and the parties interested 
shall appear, and determine by lot which of them is to 
be declared elected; and the clerk shall issue his certifi- 
cate of election to the person thus declared elected. 
“ Sec. 75. It shall be the duty of the county clerk on 
the receipt of the election returns of any general or 
special election, to make out his certificate, stating the 
compensation to which the judges and clerks of each 
«¢ election may be entitled for their services, and lay the 
«same before the county board at its next session; and 
said board shall order the compensation aforesaid to be 
‘ paid out of the county treasury. 

“Sec. 76. Immediately after the completion of the ab- 
‘“‘ stracts of votes, the county clerk shall envelope and seal 
‘up a copy of the abstracts of votes for governor, lieutenant- 
‘¢< governor, secretary of state, auditor of public accounts, 
‘“‘ treasurer, attorney-general, and superintendent of public 
‘‘ instruction, and indorse upon it in substance, ‘ Abstracts 
‘‘of votes for state officers, from county,’ and address it 
«¢¢ The Speaker of the House of Representatives.’ The 
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“ county clerk shall, at the same time, envelope and seal up, 
“a copy of each of the abstracts of votes for other officers, 
“and indorse the same, so as to show the contents of the 
“ package, and direct the same to the secretary of state. 
“ The several packages shall then be placed in one enve- 
“lope, and addressed to the secretary of state.” 

What, then, are some of the principal duties of the 
county clerk in connection with elections? 

He gives notice to the judges of election of their ap- 
pointment; provides the necessary election blanks, poll- 
books and instructiouws, and delivers them to the judges. 
of election; gives notice of general and special elections; 
_ returns of the election are to be delivered to him, and he 
is to Open, canvass, and publish the same; with two jus- 
tices of the peace he is to make abstracts of the votes, 
one of the votes for governor and lieutenant-governor; 
one for other state officers; one for representative in 
Congress; and one for county officers. He is to make out 
certificates of election to county officers; give notice to 
persons voted for of a tie-vote; issue certificates of elec- 
tion to persons elected by lot in case of a tie-vote; make | 
out a certificate of compensation for judges and clerks; 
and send copies of abstracts of votes for governor, repre- 
sentative in Congress, and other officers, to the secre- 
tary of state. 

When returned to and placed in his office, these papers 
and documents become a part of the papers, records and 
documents which, by law, he and his deputies are re- 
quired and sworn safely and securely to keep. They are, 
in the eye of the law, as sacred as the records, papers 
and documents of any clerk’s office, or other public office 
can possibly be. They contain the only legal evidence of 
the election of a representative in Congress; and no sub- 
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ject can be of greater importance to the public interests. 
A conspiracy to remove, and destroy such returns, bal- 
lots, tally. lists and poll-books, and to mutilate and alter 
the certificate of election, as charged, was a manifest and 
gross violation of section 5,512, and for which the parties 
charged are punishable in the courts of the United States. 

To remove and destroy such tally-list, poll-book, certi- 
ficate and ballots was to interfere with the county clerk 
and his deputies in the discharge of their duty to safely 
keep and preserve them, and in the further duty of open- 
ing and canvassing the returus and declaring the result of 
such election as required by law. 

~The second count does not charge the mutilation or 
alteration of the certificate of election attached to the 
poll-book as one of the objects of the conspiracy, nor is 
there in that count any charge of altering the certificate 
as one of the overt acts. | 

In the first and third coun:s, among other objects of 
the conspiracy, it is averred that the parties charged con- 
spired to mutilate and alter the certificate of election of a 
representative in Congress, and among the overt acts 
charged in each of those counts is the changing of 
the result of the vote for state senator, so as to give 
to Leman the number of votes cast for Brand, and to 
Brand the number of votes cast for Leman. That such 
change was the mutilation and alteration of the cer- 
tificate cannot be doubted. That it was an unlaw- 
ful tampering with and a mutilation and alteration of 
the certificate, forbidden by the act of Congress, seems 
quite as certain. The certificate of election required by 
law, as appears by section 61 of the Illinois election 
statute, supra, is an entire paper, and is required to be 
made by the judges and clerks of election. In the 
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same certificate such officers are required to em- 
brace all the names of all the persons’ voted 
for, for the various offices to be filled at such 
election. ‘These included, at the election referred to, 
electors for president and vice president, representa- 
tive in Congress, governor, lieutenant-governor, secretary 
of state, state treasurer, attorney-general, State senator, 
representatives, clerk of Appellate court and county offi- 
cers. If the willful falsifying and altering of the certifi- 
cate in reference to any of these, except the representa- 
tive in Congress, is no violation of the statute, then such 
act in reference to all except the representative in Con- 
gress would not be. If it were conceded that the certifi- 
cate was mutilated and altered, and thus false and fraud- 
ulent in regard to all, except the representative in Con- 
gress, what validity or force could be given to it in regard 
to such representative? Surely, in such case, no one 
would attach to the certificate any force or validity what- 
ever. 

As a question of law the statute is violated when the 
alteration or mutilation extends to one of the persons | 
voted for, and whose name is placed upon the certificate, 
as well as in case of two or more. | 

In the one case the moral, and perhaps legal turpitude 
is greater in degree, but the party in law does not any 
more surely commit a crime in the one case than in the 
other. In either case if the offender escapes, it is because 
the law of Congress does not reach the act. If in either 
case the law of Congress reaches the act, it as surely 
reaches it in both. By section 5514, Revised Statutes 
United States, punishment is imposed for attempting 
to vote illegally, when a_ representative in Congress 
is voted for, though upon the ballot attempted to 
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be voted no person is attempted to be voted for for 
that office. And why? Because Congress has, by 
its legislation, endeavored to throw around such elec- 
tions every guaranty and protection within its constitu- 
tional power. » The punishment is not imposed by the 
statute for mutilating and altering the certificate of the 
election of a state senator, but for mutilating and altering 
a certificate of the election of a representative in Con- 
gress. There being but one certificate, and the law re- 
quiring all the names of all the persons voted for for the 
various offices to be filled, to be placed upon that certifi- 
cate, the mutilation and alteration of that certificate in 
any respect is a violation of the law of Congress, and 
brings the offender within the terms of the statute and the 
information. Section 5512, Revised Statutes, imposes pen- 
alties upon any person not entitled, who fraudulently reg- 
isters or attempts to register, at any registration of voters 
for an election for a representative in Congress, or does 
any unlawful act to secure registration for himself or any 
other person. Such person may not intend to vote at all, 


or may intend to vote only for state officers, and not for a 


representative in Congress. That, however, makes no 
difference. It is an election at which a representative in 
Congress may be voted for. That section also provides, 
‘If any such officer or other person who has any duty to 
«“ perform in reference to such registration or election,” 
shall do or fail to do the things commanded or prohibited 
therein, they shall be punished as therein provided. The 


- punishment is imposed in terms upon every such officer or 


person who “violates any duty imposed by law, or does 
‘any act unauthorized by law relating to or affecting such 
“registration or election, or the result thereof, or any cer- 
“ tificate, document or evidence in relation thereto.” Sec- 
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tion 61 of the election laws of the State of Illinois, szpr.:, 
makes it the duty of the judges and clerks of election 
truly to make and return a certificate of the election, and 
to set down the name of every person voted for, written 
_at full length, the office for which such person received 
such votes, and the number he did receive. That section 
is only complied with when the certificate comains the 
name of each person voted for, and the number of votes 
he did receive for the designated office. The certificate 
was an entirety. It was one paper. The law requtred 
but one, and to mutilaie and alter it in reference to any of 
the names upon it was unlawful. It is charged in the in- 
formation that the conspiracy, among other things, was 
entered into to mutilate and alter the certificate ‘a refer- 
ence to the vote cast for state senator, and that it was so 
mutilated and changed by the defendants. Such con- 
spiracy and such act was a gross violation of law. The 
statute was as much violated as though the mutilation 
and alteration had been in reference to the votes cast for 
candidates for representative in Congress. 

It is further charged in the first count that the con- 
spiracy was entered into to make away with and destroy 
the tally. list which, by section 62 of the election law, 
supra, was to be returned to the county clerk, and, as 
charged, was so returned. It is further charged, as one 
of the overt acts, that it was removed and destroyed. 
This paper was required by law to be preserved in the 
county clerk’s office and as well asthe certificate of elec- 
tion, was such a paper as is embraced in section §512, Re- 
vised Statutes, and related to the election of a representa- 
tive in Congress. 

The second count charges the conspiracy to have been 
entered into to break open the package containing the 
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election retu1s, and toremov therefrom a large numbet 
of the ballots cast for representative in Congress, and to 
destroy the same, and to substitute therefor false and 
spurious ballots: and also to remove from the county 
clerk’s office and destroy the poll ‘ook and the certificate 
of election thereon. That in pursuance of such con- 
spirecy the defendants executed the acts which the con- 
spiracy is charged to have been entered into to accom- 
plish. s 

The third count charges all the defendants with all the 
conspiracies charged in the first and second counts, and 
charges them al! vith uniting in overt acts in execution of 
such conspiracy, and that they did all the acts which the 
conspiracy was entered into to accomplish. 

If suck conspiracies and such acts as are charged in 
these counts are not violatio.s of section §512, it is diffi- 
cult to conceive what would censtitute such violations. If 
to conspire to remove from the county clerk’s office and 
destroy the ballots, the poll-book, the certificate of elec- 
tion, and the tally list of such election, constituting as they 
do all the evidence of the election of a representative in 
Congress known to the law, and if the carrying out of 
such conspiracy, and the destruction of such ballots, the 
poll-book, the certificate of election, and the tally list do 
not constitute an offense under that section, then Congress 
has failed in its enactment to reach any result, and the 
section is meaningless and a mere collection of words. It 
reaches such a case as is here made, or it reaches nothing. 

The state laws, imposing duties upon state officers in 
connection with the election of representatives in Con- 
gress, in so far as they come within the purview of the 
legislation of Congress, thereby become laws of the 
United States, and state officers and others are punish- 


79 


able under the statutes of the United States for their vio- 
lation. In ex parte Siebold, 100 U_ S., 388, this court, in 
speaking of section 5512, and other sections of the elec- 
tion laws of the United States, said: Re: The state laws. 
“ which Congress has no occasion to alter, but which it 
“ allows to stand, are in effect adopted by Congress. It 
“ simply demands their enforcement. Content to leave 
“the laws as they are, it is not content with the means. 
« provided for their enforcement. It provides additional 
« means for that purpose, and we think it entirely within 
“ its constitutional power to do so. It is simply the ex- 
“ ercise of the power to make additional regulations.” 


See also: 
Ex parte Clark, too U. S., 399. 


Ul’. S. v. Gale, to9 U.S., 65. 
Ex parte Yarbrough, 110 U.S., 651. 


‘It appears by the record in this case that one of the 
two deputy county clerks was convicted with the plain- 


tiffs in error. 


2. The fourth and fifth counts of the information are 
based upon section 5511 of the Revised Statutes. 

That section provides that if any person, at any con- 
gressional election, by unlawful means, compels or in- 
duces any officer of an election in any state or territory, 
“to receive a vote from a person not legally qualified or 
“entitled to vole; or interferes in any manner with any 
“ officer of such election in the discharge of his dutics; 
“or by any such means or other unlawful means, in- 
« duces any officer of an election, or officer whose duty it 
“is to ascertain, announce, or declare the result of any 
“such election, or give or make any certificate, docu- 


71 


<< mert or evidence in relation thereto, to violate or refuse 
**to comply with his duty, or any law regulating the 
‘same; or knowingly receives the vote of any persori 
‘ not entitled to vote, or refuses to receive the vote of any 
<* person entitled to vete, or aids, counsels, procures or ad- 
“‘ vises any such voter, person or officer to do any act 
“‘ hereby made a crime, or omit to do any duty the omis- 
«« sion of which is hereby made a crime, or attempt to do 
¢ so, he shall be punished by a fine of not more than five 
“hundred dollars, er by imprisonment net more than 
«‘ three years, or by both, and shall pay the costs of the 
** prosecution.” . ! 

The fourth count charges the defendants with con- 
spiring to interfere with the county clerk and such two 
justices of the peace as he should associate with himself 
in the discharge of the duty of opening and canvassing 
the returns, by changing the certificate as in the first 
count, and by removing the tally-list. 

The fifth count charges a conspiracy te remove and de- 
stroy the ballots, the poll-books and tally-list, and thereby 
interfere with the county clerk ia the discharge of his 
duties. | 

It was the duty of the county clerk to associate with 
himself two justices of the peace and together they were 
to open and canvass the returns and declare the result. 

Section 71, election laws, supra. 


The law made it the duty of the county clerk to safely 
keep all the returns of the election. The conspiracy was 
to remove and destroy such returns and thereby prevent 
him from performing that duty. It is insisted by the plain- 
tiffs in error that the county clerk is not an election officer 
within the meaning of section 5511, and that no person 
or officer can be an electiun officer, unless he has a duty 
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to perform in connection with the election on the day and 
at the place where the election is held. 

The laws of Congress imposing punishment for the vio- 
lation of election laws are very general in their terms. 
They are made to apply to thirty-eight different states 
and to the varying laws, officers and machinery of those 
states. To reach and cover all the cases intended, only 
general words and terms could properly be used, and 
therefore Congress did not in any of the sections of the 
statute undertake to define who were election officers, but 
left it to the courts to determine that question as from 
time to time in the various states it should arise. The 
statute in terms imposes punishment upon every person 
who “interferes in any manner with any officer of such 
“election in the discharge of his duties.” Why should the 
words “ officer of such election” be limited to such offi- 
cers as discharge their duties at the polls on the day of 
election? The county clerk has many and important 
duties to perform in connection with the election, and 
without him the election cannot be held, or its results de- 
clared. He is as absolutely indispensable as the judges 
of election themselves. He puts in motion the machinery 
for holding the election; he receives and canvasses the re- 
turns, and declares the result, and is the custodian of all 
the returns and ballots pertaining to the election; why, 
then, should he not be embraced in the term “ officer of 
“ such election,” as much as any other person having a 
duty to perform in connection with the election? | 

Section 2012 of the Revised Statutes of the United 
States, provides for the appointment by the Circuit court, 
of supervisors of election at elections where a representa- 
tive in Congress is to be voted for, and the revocation, 
change or renewal of such appointment from time to time 
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as occasion may require. Sections 2016, 2017 and 2018 
define the duties of such supervisors; and section 2025 
provides that the court may appoint on a Cay named and 
thereafter, as vacancies may from any cause arise, from 
among the Circuit court commissioners, one of such offi- 
cers who from the duties performed, shall be chief super- 
visor of elections, and shall discharge the duties of the 
position as long as he is faithful and capable. Section 
2026 provides that the chief supervisor shall prepare and 
furnish for the use of the other supervisors, all necessary 
books, forms, blanks and instructions, and it is made his 
duty to receive, preserve and file all oaths of office of su- 
pervisors of election, and all special deputy marshals ap- 
pointed for such elections, and all certificates, returns, 
reports and records of every kind and nature contem- 
plated or made requisite under the law of his appointment. 
It certainly cannot be dcubted that the supervisors, other 
than the chief supervisor, are officers of election 
under the law of their appointment; and it would seem 
to be equally clear that the chiet supervisor is also an of- 
ficer of election. It is true that the chief supervisor is to 
be appointed from among the commissioners of the court, 
but that fact, instead of being a disqualification for the 
appointment, is the necessary qualification for such ap- 
pointment by the very terms of the act. Had the law 
made no provision for his appointment from among the 
commissioners of the court, he would, when appointed 
chief supervisor have been an officer of election; and his 
being, when appointed chief supervisor, a commissioner 
of the court, does not make him any the less an officer of 
election, and such an officer as is mentioned in section 
5511 of the Revised Statutes. The county clerk is none 
the less an officer of election, because he is such clerk. 
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The county clerk by the very nature of his duties, is an 
officer of election, and for the same reason that the chief 
supervisor is such an officer. Their duties are very sim- 
ilar in many respects, and if the chief supervisor is by 
law an officer of election because of the duties he is re- 
quired to discharge, then the county clerk should be so 
regarded, because the duties he is required to perform 
pertaining to elections are much more numerous and im- 
portant than those discharged by the chief supervisor. 


3- The sixth and seventh counts are based upon section 
5403 of the Revised Statutes. 

That section 1s as follows: 

« Every person who wilfully destroys or attempts to 
“destroy, or, with intent to steal or destroy, takes and 
“carries away any record, paper or proceeding of a court 
“ of justice, filed or deposited with any clerk or officer of 
“such court, or any paper, or document, or record, filed 
“ or deposited in any public office, or with any judicial or 
“public officer, shall, without reference to the value of 
“the record, paper, document, or proceeding so taken, 
“pay a fine of not more than two thousand dollars, or 
‘suffer imprisonment, at hard labor, not more than three 
“years, or both.” 

It is said that section does not embrace a public office 
like the office of the county clerk, for the reason that it was 
originally section 4 of “An Act to prevent frauds upon the 
“treasury of the United States,” approved February 26, 
1853 (Statutes at Large, Vol. 10, page 170); and that 
the act was only intended to apply to the treasury de- 
partment and to frauds upon the treasury. 

When embodied in that statute, section 4 had no ref- 
erence to “frauds upon the treasury,” and did not, by 
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its terms, pretend to have any such reference. It re- 
ferred: 

First: to any court of justice, and to papers and rec- 
ords filed or deposited with any clerk or officer of such 
court. 

_ Second: to “any paper or document, or record filed or 
“deposited in any public office, or with any judicial or 
“ public officer.” 

There is not here the slightest reference to frauds upon 
the treasury, but the statute refers to any officer or clerk 
of any court of justice, and to “any public officer,” or 
‘to any public office,” and the section does not in the re- 
motest manner refer to the treasury or to anything con- 
nected with it, except in so far as it is referred to as a 
“ public office,” and that expression would apply to and 
cover any other public office as well as the treasury. 

When this section was carried into the Revised Statutes 
as section 5403, and was re-enacted as a part of the 
Revised Statutes, it applied, as before, to all public offices 
which then existed, or might thereafter be created. 

Take, for instance, the office of collector of internal 
revenue. ‘That office was not created until 1862, and 
nine years after the passage of the act of which section 
4 forms a part. Yet, who will doubt that the collector 
of internal revenue is a public officer, and his office a 
public office, within the scope and meaning of section 4, 
to any and every extent, as though created before that 
section became a law? ‘That section was intended to 
embrace all public officers and public offices then in ex- 
istence, or that might thereafter be created. Section 5 
of the same act makes it a felony for any officer having the 
custody of any record, document, paper, or proceeding 
mentioned in section 4, to destroy the same. That sec- 
tion is reproduced as section 5408, Revised Statutes. 
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Further light may be thrown upon this subject by a 
reference to section 6 of the same act. By that section 
it is made a crime to bribe, or offer to bribe, any mem- 
ber of Congress, or any officer of the United States, or 
person holding any place of trust or profit or discharging 
any official function under or in connection with any de- 
partment of the government of the Un‘ted States or un- 
der the senate or house of representatives of the United 
States. 

The same punishment isimposed upon the member, of- 
ficer or person who shall in anywise accept or receive the 
same. 

In the whole of that section there is not the slightest 
reference to frauds upon the treasury, or to the treasury 
department, except in so far as that department may be 
embraced in the words, “ any department of the govern- 
‘“ ment of the United States.” 

It is also further to be noticed that section 5403 is the 
only provision of law enacted by Congress for the pro- 
tection of the records and papers of a public office or of 
a court of justice. The inference seems irresistible that 
Congress intended that the words should be understood 
according to their plain. and obvious import, and not in 
any restricted sense. That portion of the section referr- 
ing to any court of justice and to the records and papers 
filed or deposited with any clerk or officer of such court 
can have and was intended to have no possible reference 
to the treasury or to frauds upon the treasury. The 
subject does not permit such a construction. The two 
subjects of courts of justice and clerks of such courts, 
and public offices and public officers, are very proper 
ones to be united in one section, the object being to pro- 
tect the records and papers filed and deposited in both; 
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and the: protection was intended to be equally broad and 
comprehensive in both cases. There is no limitation to 
the protection secured to the papers and records in the 
one case, any more than in the other. 

Section 5403, as it mow stands, ought then to be so 
construed as to embrace all public offices of the United 
States. It was re-enacted in 1873 in the Revised Statutes» 
and thereby became a part of that body of statutes, and 
finds its appropriate place therein. It was intended te 
embrace all the words fairly #mport. 

It was in view of such a construction of the statute that 
the sixth and seventh counts of the information were 
framed; and it is now insisted that the county cierk’s 
office, for the purpose. of depositing and preserving the 
returns, poll-books, tally-lists and ballots in reference 
to the election of a representative in Congress, is a 
public office within the meaning of section 5403. The 
statutes of the state required them all to be returned 
to that office and there safely kept. Those laws be- 
came, by the legislation of Congress, laws of the United 
States, in so far as they affected the election of a 
representative in Congress, and are to be so treated and 
‘regarded as much as though directly enacted by Con- 
gress. | 

The law requires the supervisors of election appointed 
by the Circuit court to make returns of elections to. the 
chief superviso:, and it is the duty of the chief supervisor 
to file and deposit such returns and preserve them in his 
office, with all papers and records pertaining to the elec- 
tion. The office of the chief supervisor is therefore £z 
created a public office, within the meaning of section 5403, J 
anc to steal or take from such office any of the returns or 
records of an election, with intent to destroy them, would 
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be in violation of that section and would subject the 
offender to the punishment therein imposed. So, too, the 
law of Congress requires the returns of the election for 
representative in Congress to be returned to and safely 
kept by the county clerk in his office, and if section 5403 
will protect the records of the election deposited in the 
office of the chief supervisor, it will, for the same reason, 
protect them in the office of the county clerk. 

The law of Congress requires the returns. to be made 
to and safely kept in the office of the chief supervisor. 
The law of Congress requires the returns of the same 
election to be made to and safely kept in the office of the 
county clerk. The returns in each case relate to the elec- 
tion of a representative in Congress, and the object of the 
Jaw in requiring such returns to be made is to secure and 
preserve the evidence of the election. To this end the 
preservation of the returns made to the county clerk is far 
more important than the preservation of those made to 
the chief supervisor. 

Congress has power to punish and has provided the 
means of punishing for a violation of duty any officer who 
has any duty to perform in reference to an election for 


representative in Congress, and under section 5512 the - 


county clerk could be punished for any illegal acts defined 
in that section in reference to the poll-books, certificates, 
tally-lists or ballots, and this because the law of Congress 
requires them to be there returned and safely kept. How 
then can it be successfully contended that Congress has 
not made such office for the purpose of deposit and safe 
keeping of such papers and documents, a public office? 
Why for such purpose is not the county clerk’s office a 
public office, within the meaning of the law, as much as a 
land office or a collector’s office of the United States? 


AP 
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It was not the intention of Congress to provide punish- 
ment only for the officers having the custody of the re- 
turns and ballots in reference to the election of a repren- 
tative in Congress, and leave all other persons free to steal, 
falsify or destroy them, and the legislation of Congress 
ought not to be so construed as to produce that result. 
Congress has not defined what shall constitute a public 
office, but has left it to the courts in the administration of 
the law to declare what shal!’ constitute such. an office. 
The words of the statute are bread and comprehensive, 
and they embrace any public office of the United States. 
They embrace and cover all pavers and documents of a 
public nature which the laws of the United States have 
provided shall be deposited in a public place. They must, 


- therefore, in this case apply to and cover the county 


clerk’s office, as a place for the safe keeping and custody 
of the evidence of the election of a representative in Con- 
gress, placed therein as required by law. 


OnE Goop Count WILL SusTAIN A GENERAL VER- 
DICT OF GUILTY. 


In this case a general verdict of guilty was rendered 
upon all the counts of the information. 
If any one of the counts is good, it will sustain the 


verdict. 
United States v. Burroughs, 3 McLean, 


405, 411. 
United States v. Burns, 5 McLean, 23,31. 
Hiner v. The People, 34 Ml., 304. 
Lyons v. The People, 68 Il., 276. 
Phelps v. The People, 72 N. Y., 372, 373- 
Wharton’s Crim. PI. and Prac. Sec. 771 and 
notes. 
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United States v. Plumer, 3 Clifford, 68. 

Bishop’s Crim. Proced. (3rd ed.) Vol. 1, 
Sec. 1332. 

Clifton v. United States, 4 How, 242, 250. 

Snyder v. United States, 112 U.S. 216, 217. 

Bond v. Dustin, 112 U.S. 609. 


The counts of the information each charge that the 
conspiracy was entered into to effect more than one illegal 
object. To sustain either of the counts it would only be 
necessary to prove the conspiracy as to one illegal object 
charged, and therefore, if in this case any one of the ob- 
jects of the conpiracy as charged is in violation of law, it 
will sustain the verdict. 

Wharton, in his work on Criminal Law, Vol. 2, § 2346, 
says: 

“Upon a count charging one conspiracy, and one only, 
“against all the defendants therein named, to effect several 
«illegal objects, the jury may find all or some of the de- 
“fendants guilty of conspiring to effect one or more of the 
*‘ objects specified.” 

Mr. Russell, in his work on Crimes, Vol. 2, p. 704*, 
says: 

‘If upon an indictment for conspiracy, the jury find the 
‘‘defendants guilty of so much of the indictment as 
‘‘ amounts to a misdemeanor, the court may pass judg- 
“ment upon the defendants. The defendants ‘vere in- 
“ dicted for conspiring falsely to indict A. B. for keeping 


' “a gaming house, for the purpose of extorting money 


“from the said A. B., and the jury found the defendants 
“ guilty of conspiring to indict A. B. for the purpose of 
“ extorting money, but not to indict him falsely; and :t 
“ was held that enough of the indictment was found to 
“enable the court to give judgment; for, in criminal 
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“cases, it is sufficient for the prosecutor to prove so much 
‘‘ of the charge as constitutes an offense punishable by 
‘law; and the jury had found the defendants guilty of 
‘¢ conspiring to prefer an indictment for the purpose of 
“ extorting money, and that is a misdemeanor, whether 
“the charge were or were not false.” 

Greenleaf, in his work on —, Vol. 3, g: 96, 

says: 

“ But if the alleged intent be to accomplish several ille- 
“ gal objects, it will not be necessary to prove all the par- 
“ticulars of the charge; but it will be sufficient if a con- 
“ spiracy to effect any one of the illegal objects mentioned 
“in the indictment be proved.” 

The prosecution by information was a legal and valid 
proceeding, warranted by .the constitution and laws of 
the United States, and the several counts of the informa- 
tion charge offenses against the laws of the United States. 
The questions certified by the judges of the Circuit court 
ought to be answered accordingly. | 


Joun B. HAWLEY, 
Ricuarp S. TuruHi.y, 
Of Counsel. 
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1 UnitTep STATES OF AMERICA, 83: — 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of New York, in the 
second circuit, Greeting : 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said court, before you, 
between Thomas T. Sturges and Susan Sturges, plaintiffs in error, 
and The United States of America, defendant in error, a manifest 
error hath happened, to the great damage of the said Thomas T. 
Sturges and Susan Sturges, as by their complaint appears, we, 
being willing that the error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 

given, that then, under your seal, distinctly and openly, you 
2 send the record and proceedings aforesaid, with all things 

concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have thesame at Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court, this 3lst day of August, one thousand eight hun- 
dred and seventy-eigbt. 

(Seal of U.S. Circuit Court, South. Dist. New York. ] 


JOHN I. DAVENPORT, 
Clerk of the Circuit Court of the United States 
for the Southern District of New York. 


3 The foregoing writ cf error is allowed. 


Aug. 51, 1878. 
WM. G. CHOATE, D. J. 


4 [Endorsed :] U. S. Supreme Court. Thomas T. Sturges 

and Susan Sturges, pl’ffs in error, vs. The United States of 
America, def’t in error. Writ of error. U.S. circuit court. Filed 
Sep. 2, 1878. John i. Davenport, clerk. Service of the within writ 
of error is hereby admitted. N. Y., Sept. 2,’78. Stewart L. Wood- 
ford U.S. att’y. E. B. H. 


UNITED STATES OF AMERICA, a 
Southern District of New York, 


I, John I. Davenport, clerk of the circuit court of the United 

5 States of America for the southern district of New York, in 

the second circuit, by virtue of the foregoing writ of error, 

and in obedience thereto, do hereby certify that the following pases, 

numbered from six to thirty-four, inclusive, contains a true and com- 

plete ner pt of the record and proceedings had in said court in 
—] 
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the case of Thomas T. Sturges and Susan Sturges, plaintiffs in error 
against The United States of America, defendant in error, as the 
same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this third day of October, in the 
year of our Lord one thousand eight hundred and seventy-eight, and 
of the Independence of the said United States the one hundred and 
third. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 
JOHN I. DAVENPORT, Clerk. 


6 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judge of the district court 
of the United States for the southern district of New York, Greet- 
ing: 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in said court before you, between 
The United States of America and Thomas T. Sturges and Susan 
Sturges, a manifest error hath happened, to the great damage of the 
said Thomas T. Sturges and Susan Sturges, as by their complaint 
appears, we, being willing that the error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings afore.aid, with all things concerning the same, to the 

circuit court of the United States for the southern district of 

7 New York, in the second circuit, at the United States circuit 

court rooms in the city of New York, together with this writ, 
so that you may have the same at the said place on the first Monday 
of April next, in the said circuit court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
circuit court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 

United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court, this 27th day of January, one thousand eight hun- 


dred and seventy-six. 
JOHN I. DAVENPORT, 
Clerk of the Circwit Court of the United States 
for S. D. of New York. 


I allow the within writ of error; and the said Thomas T. 
8 Sturges and Susan Sturges, plaintiffs in error, having exe- 
cuted a bond, with sufficient surety, to the United States of 
America, defendants in error, as requested by law, and I having ap- 
proved of such bond and security, I do order that the judgment in 
this action be stayed until final Judgment shall be given upon this 
writ of error. 
Jan. 27, 1876. 
[Seal of Court. ] 


SAM’L BLATCHFORD, 
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The return to the within writ of error appears in the following 


papers and proceedings: 
ew York, Feb’y 18th, 1876. | | . 
GEO. F. BETTS, 


Clerk of the District Court of the United States for the 
Southern District of New York. 


(Endorsement on foregoing paper:) U. S. circuit court. 2,300. 
Thomas T. Sturges and Susan Sturges, pl’ffs in error, vs. The 
9 United States of America, def’ts in error. Writ of error. 
Thomas Harland, att’y for pl’ffs in error. Rec’d Jan’y 27, 

1876. 


United States District Court for the Southern District of New York, 
in the Second Circuit. 


Pleas before the judge of the district court of the United States of 
America for the southern district of New York, in the second 
circuit, at the United States court buildings, in the city of New 
York, at the term of January, 1876, to wit, of the 3rd day of Jan- 
uary, in the year of our Lord one thousand eight hundred and 
seventy-six. 


Witness the Honorable Samuel Blatchford, judge of the said 
court. 
GEO. F. BETTS, Clerk. 


SOUTHERN District oF NEw YORK, 88: 


Be it remembered that heretofore, to wit, on the 27th day 

10 of October, 1875,in October term, 1875, before the judge of the 

district court of the United States of America for the south- 

ern district of New York, in the second circuit, at the United States 

court buildings, in the city of New York, came The United States 

of America, by George Bliss, Esq., their attorney, and brought into 

the said court, before the arr? judge thereof, then and there, their 

certain complaint against Thomas T. Sturges and Susan Sturges, 

being in custody, &c., of a plea of trespass on the case upon prom- 
ises, which said complaint follows in these words: 

That heretofore, to wit, on the 17th day of July, 1870, in the dis- 
trict aforesaid, Thomas T. Sturges died ssed of certain personal 
property of the value of one hundred thousand dollars, and then 
and there, by his last will and testament, appointed the defendants, 
respectively, his executor and executrix; that said will was then and 

there duly proved, and said defendants then and there received 
11 and had in charge or trust in the fiduciary capacity aforesaid a 

certain legacy or interest arising from personal property, which 
then and there passed by the terms of said last will and testament, 
which were as follows: 

“I give and bequeath to my son, George W. M. Sturges, the sum 
of one hundred thousand dollars, to his own use forever, to be paid 
to him within three months after he shall arrive at the age of twenty- 
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one years, and which legacy or interest then and there amounted to. 
ae and was of the clear value of one hundred thousand dollars.” 
2) That said George W. M. Sturges was then and there the son of 
3) said Thomas T. Sturges. 
| That thereafter, to wit, on the twenty-first day of February, in 
ea the year one thousand eight hundred and seventy-two, said George 
| W. M. Sturges arrived at the age of twenty-one years, and then and 
| there became entitled to the possession and enjoyment of said leg- 
acy or interest, which was then and there of the value aforesaid, =~ 
and to the beneficial interest in the profits accruing there- 
12 from, and thereupon and by force of the statutes of the 
United States of America, in such case provided, there ac- { 
crued and became due upon the 17th day of July, 1870, aforesaid, 
and payableon said 21st day of February, 1872, from the defendants to 
the plaintiffs, and the defendants became liable to pay then and , 
there to the plaintiffs a duty or tax upon said clear value of said ' 
legacy or interest in the excess of the sum of one thousand dollars, | 
at the rate of one dollar for each and every hundred dollars of 
excess of said value, to wit, the sum of nine hundred and ninety 
dollars, with interest thereon from the day last aforesaid, which, 
although then and there demanded, remains due and unpaid. 
Wherefore the plaintiffs demand judgment for nine hundred and 
ninety dollars, with interest thereon from the 21st day of February, 
1872, and for the costs of this action. 
The defendants herein demur to the amended complaint of the 
plaintiffs on the ground that the said complaint does not state | 
13 facts sufficient to constitute a cause of action. 
Dated New York, October 27, 1875. 


At a stated term of the district court of the United States for the 
southern district of New York, held in the court-room of said court, 
on the 3rd day of January, 1876. 

Present: The honorable Samuel Blatchford, district judge. 


THE UNITED STATEs vs. THomas T. StuRGES and SUSAN STURGES. 


Upon the demurrer to the declaration of the plaintiff in the above- ! 

entitled action coming on to be heard, after hearing Thomas Har- 

land, Esquire, of counsel for defendants, and Roger M. Sherman, 

assistant U. S. attorney, for the plaintiffs, it 1s considered by the 
court and accordingly hereby ordered— 

14 That said demurrer be overruled, and that the plaintiffs take 


judgment thereon with costs. 
| SAMUEL BLATCHFORD. 


And because the said court, before the aforesaid judge thereof, 
now here, is not yet advised what judgment to give of and upon the 
premises, therefore the process thereof is continued between the par- 
ties aforesaid of the plea aforesaid, in this same court, before the 
judge thereof, until the 3rd day of January, 1876, at the United 
States court buildings, in the city of New York; at which day, 
before the judge aforesaid, at the said court buildings, came as well 
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the said laintiffs, by their attorney aforesaid, as the said defend- : * 


ants. Wherefore, upon all and singular, the premises aforesaid. 
being seen, and by the said court here fully understood, and mature 
deliberation being thereupon had, it appears to the said court here 
that the complaint aforesaid and the matters therein con- 
15 tained are sufficient in law for the plaintiffs to have and 
maintain their aforesaid action thereof against the said de- 
fendants. 

Therefore it is considered that the said plaintiffs do recover against 
the said defendants their said debt, and also fifty-four and 4% dol- 
lars for their damages, which they have sustained as well on occa- 
sion of the detaining of the said debt as for their costs and charges 
by them about their suit in this behalf, expended by the said court, 
now here adjudged to the said plaintiffs, and with their assent, 
which said debt, damages, costs, and charges, in the whole amount 
to twelve hundred and eighty-one ;4), dollars. 

And the said defendants in mercy, &c. 


Judgment signed this 14th day of February, 1876. 
GEO. F. BETTS, Clerk. 


(Endorsed :) Judgment record. 


16 Judgient record : 
ORG inns say sce 1,226 45 
Cente oi iin ie o4 96 
$1,281 41 


Filed Feb’y 15, 1876. 


UNITED STATES OF AMERICA, 82: 
United States Circuit Court, Southern District of New York. 


Tuomas T. SturceEs & Susan SturGe_s, PI’ffs in Error, 
v8. 
THE UNITED STATES 9F AMERICA, Def’ts in Error. 


To the United States of America, Greeting: 
You are hereby cited and admonished to be and appear at a cir- 
cuit court of the United States for the southern district of New 
York, in the second circuit, to be holden at the United States 
17 circuit court rooms in the city of New York, in the said 
southern district of New York, on the first Monday of April 
next, pursuant to a writ of error filed in the clerk’s office of the 
district court for the southern district of New York, wherein Thomas 
T. Sturges and Susan Sturges are plaintiffs in error and The United 
States of America is defendant in error, to show cause, if any there 
be, why the judgment ‘a the said writ of error mentioned should 
not be corrected, and speedy justice be done to the parties in that 
behalf. : 
Given under my hand at the city of New York, in the southern 
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district of New York, the 27th day of January, one thousand eight 
hundred and seventy -S1X. 
SAM’L BLATCHFORD, D. J. 


Service of a copy of the above citation is atti) admitted. 


March 16, 1876 
GEORGE BLISS, 
U. &. Attorney, R. M. 8. 


18 (Endorsement on citation :) U.S. circuit court, south. dist. 
N.Y. 2300. Thomas T. Sturges & Susan Sturges, pl’ff’s in 

error, vs. The United States of America, def’ts in error. Citation. 

Thomas Harland, att’y for pl’ffs in error. Rec’d Jan’y 27, 1876. 


Circuit Court of the United States for the Southern District of 
New York, in the Second Circuit. 


Tuomas T. SturcEs & Susan Sturaes, PI’ffs in Error, 
VS. 
THe UNITED STATES OF AMERICA, Def’ts in. Error. 


Know all men by these presents that we, Thomas T. Sturges, Susan 
Sturges, George W. M. Sturges, and Joseph Bell, are held and firmly 
bound unto The United States of America in the sum of one thou- 
sand five hundred dollars, for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our and each 
of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the twenty-sixth day of January, 
in the year of our Lord one thousand eight hundred and seventy- 

six. 
19 Whereas the above-named Thomas T. Sturges and Susan 
Sturges, as plaintiffs in error, have prosecuted a writ of error 
issuing out of the circuit court of the United States for the southern 
district of New York, in the second circuit, to reverse the Judgment 
rendered in the above-entitled suit by the judge of the district court 
of the United States for the said southern district : 

Now, therefore, the condition of this obligation is such that if the 
above-named plaintiffs in error, Thomas T. Sturges and Susan 
Sturges, sball prosecute their writ of error to effect, and answer all 
damages and costs if they fail to make their writ of error good, then 
this obligation shall be void; otherwise the same shall be and re- 
main in full foree and effect. 


THOMAS T. STURGES. L. 8. 
SUSAN STURGES. rL. 8. 
JOSEPH BELL. L.s 
GEORGE W. M. STURGES. [ts 


Sealed and delivered and taken and acknowledged this 26th day 
of January, before me. 


JOHN I. DAVENPORT, 
U. S. Com’r. 
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TniTtED STATES OF AMERICA, 83: 


20 SouTHERN District or New York, 88: 


George WW. M. Sturges and Joseph Rell, being duly sworn, do de- 
pose and say, and each for himself saith, that he is worth the sum 
of three thosand dollars over and above all his just debts and liabil- 


ities. 
JOSEPH BELL. 
GEORGE W. M. STURGES. 


Sworn to this 26th day of January, A. D. 1876, before me. 
JOHN I. DAVENPORT, 

U. 8. Com’r. 

I approved of the sufficiency of the sureties to the within bond. 


Dated New York, Jan’y 27, 1876. 
SAM’L BLATCHFORD. 


(Endorsement on bond :) 2300. United States circuit court for the 
southern district of New York, in the second circuit. Thomas T. 
Sturges and Susan Sturges, pl’ffs in error, vs. The United States of 

America, def’ts in error. Bond for damages and costs on writ 


21 of error. Thomas Harland, attorneys for pl’ffs in error. Filed 
this 27th day of January, 1876. 3 | 
22 [Endorsed:] U.S. circuit court for the southern district of 


New York, 2nd circuit. Thomas T. Sturges and Susan 
Sturges, pl’ffs in error, vs. The United States of America, def’ts in 
error. Copy. Writ of error and return. Thomas Harland, att’y 
for pl’ffs in error. Filed M’ch 16, 1876. 


23 Circuit Court of the United States for the Southern District 
of New York. In Error. Of April Term, A. D. 1876. 


Tuomas T. SturGeEs, SuSAN STURGES 
v8. 
THE UNITED States OF AMERICA, Def’t. 


Afterwards, to wit, on the first Monday of April, in the same 
term, before the justices of said circuit court, at the United States 
court-house, in the city of New York, come the said Thomas T. 
Sturges and Susan Sturges, by Thomas Harland, their attorney, and 
say that in the record and proceedings aforesaid there is manifest 
error in this, to wit: That the declaration aforesaid and the matters 
therein contained are not sufficient in law for the said United States 
of America to have or maintain its aforesaid action thereof against 

the said Thomas T. Sturges and Susan Sturges. There is also 
24 error in this, to wit: That by the record aforesaid it appears 

that the judgment aforesaid given was given for the said 
Uniited States of America against the said Thomas T. Sturges and 
Susan Sturges. : 

Whereas by the law of the land the said judgment ought to have 
been given for the said Thomas T. Sturges and Susan Sturges against 
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the said United States of America, and the said Thomas T. Sturges 
and Susan Sturges pray that the judgment aforesaid may be re- 
versed, annulled, and altogether held for nothing, and that they may 
be restored to all things which they have lost by occasion of the 


said judgment. 
THOMAS HARLAND, 
Attorney for Plaintiffs in Error. 


Endorsed: U.S. circuit court, south dist. N. Y. Thomas T. Stur- 
ges & Susan Sturges vs. The United States of America, def’ts in error. 
Assignment of errors. Thomas Harland, att’y for pl’ff in error. 
Filed Nov. 2, 1876. 


25 ~ Ata stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Tuesday, the 18th day of June, in the year of our Lord one 
thousand eiyht hundred and seventy-eight. 
Present: The Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States. 


Tuomas T. Srurats e¢ al., Plaintiffs in Error, 
vs. 
Tue Unitep States, Def’ts in Error. 


Argument of the above-entitled cause upon writ of error to the 
district court of the United States for the southern district of New 
York, coming on to be heard. 

Thomas Harland, of counsel for said plaintiffs in error, is heard 
on behalf of the same. 

Stewart L. Woodford, U. S. attorney, counsel for said defendants 
in error, is heard on behalf of the same. 

Mr. Harland is heard in reply. 

Curia advisari vult. 


26 Circuit Court of the United States, Southern District of New 
York. 


Tuomas T. SturGes ef al., PI’ff- in Error, vs. ''HeE Unitrep States. 
ANGELO HELLMAN vs. THE Uniter STATES. 
Waite, C. L., J.: 


The judgment in each of these cases is affirmed. The distinction 
between taxes on legacies and taxes on successions is so clearly stated 
bv Judge Shipley, of the first circuit, in Mason vs. Sargent, 14 Int. 
Rev. Rec., 155, that it is only necessary to refer to that case as au- 
thority for this decision. In cases of succession the right to the tax 
does not accrue until the successor becomes entit.2d to the posses- 
sion or enjoyment of the estate to which he succeeds, but in cases of 
pecuniary legacies it accrues upon the death cf the testator, though 

not payable until the legatee becomes entitled vo the benefit 
27 of his legacy. Clapp vs. Mason, 94 U.S., 589, was a case of tax 
upon a succession. 


Endorsed: Thos. T. Sturges vs. The United States. Angelo Hell- 
man vs. The United States. Opening. U.S. circuit court. Filed 
July 1st, 1878. John I. Davenport, clerk. 


28 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Friday, the fifth day of July, in the year of our Lord 
one thousand eight hundred and seventy-eight. 
Present: The Honorable Morrison R. Waite, circuit judge, Chief 
Justice of the Supreme Court of the U. S. 


Tuomas T. SturGeEs et al., Plaintiffs in Error, 
ag’st 
THE UNITED StaTEs oF AMERICA, Defendant jn Error. 

This case coming on to be heard on the writ of error and record 
herein, and after hearing the counsel for the respective parties, 
and due deliberation being had in the premises, it is ordered, ad- 
judged, and decreed that the judgment of the district court be, and 
the same hereby, is in all things confirmed, with costs. 

M. R. WAITE, 
Chief Justice U. S. 


Endorsed: U. S. circuit court, south. dist. N. Y. Thomas T. 
Sturges, plaintiff in error, ag’st U. S. of America, def’t in error. 
Order affirming judg’t dist. c’t herein. Stewart L. Woodford, U. S. 
att’y, U.S. circuit court. Filed July 5, 1878. Jehn I. Davenport, 
clerk. 


29 United States Supreme Court. In Error. 
Tuotas T. SturGEs and Susayn SturGes, Plaintiffs in Error, 
| ag’ st 
THE UNITED STATES OF AMERICA, Defendant in Error. 
Afterwards, to wit, on the second Monday of October, A. D. 1878, 


before the justices of said Supreme Court, comes the said Thomas 
T. Sturges and Susan Sturges, by Thomas Harland, their attorney, 


and says tha. in the record and proceedings aforesaid there is mani- . 


fest error in this, to wit, that the declaration aforesaid and the mat- 
ters therein contained are not sufficient in Jaw for the said United 
States vo have or maintain its aforesaid action against the said 
Thomas T. Sturges aod Susan Sturges. There is also error in 
this, to wit: First, that by the record foresaid it appears that the 


judgment aforesaid given was given for the said United States against 


thesaid Thomas T. Sturges and Susan Sturges, whereas by the law of the 
land the said judgment ought to have been given for the said Thomas 
T. Sturges and Susan Sturges against the said United States, 
30 and, second, that by the record aforesaid it appears that judg- 
ment was given for the United States for interest from the 
twenty-first day of February, A. D. 1872, whereas by the law of the 
land the said judgment ought to have been given only for iaterest 
from the tenth day of February, A. D. 1875. 
2—193 . 
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And the said Thomas T. Sturges and Susan Sturges pray that the 
judgment aforesaid may be reversed, annulled, and altogether held 
for nothing, and that they may be restored to all things which they 
have lost by occasion of the said judgment. 

(S’d) | THOMAS HARLAND, 
Attorney for Plaintigs in Error. 


Endorsed: U.S. Supreme Court. Thomas T. Sturges & Susan 
Sturges, pl’t’ffs in error, ag’st The United States of America, def’t 
in error. Assignment of errors. Thomas Harland, att’y for pl’t’ffs 
in error. 262 B’way, N. Y. city. U.S. circuit court. Filed Oct. 3, 
1878. John I. Davenport, clerk. 


ol Supreme Court of the United States. 


‘Thomas T. Srurces & Susan StrurGEs, Plaintiffs in Error, 
v. 
Ture Unirep Sratres oF AMERICA, Defendant in Error. 


Know all men by these presents that we, Thomas T. Sturges, Susan 
Sturges, George W. M. Sturges, & George A. Rowe, are held and 
firmly bound unto the above-named United States of America in 
the sum of five hundred dollars, to be paid to thesaid United States, 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us,and each of our heirs, executors and admin- 
istrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated the 29th day of August, one 
thousand eight hundred and seventy-eight. 

Whereas the above-named Thomas T. Sturges and Susan 

d2 Sturges, has prosecuted their writ of error to the Supreme 

Court of the United States to reverse the judgment rendred 

in the above-entitled suit by the judges of the circuit court of the 
United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Thomas T. Sturges and Susan Sturges shall prosecute 
their writ of error to effect, and answer all damages and costs if 
they fail to make their writ of error good, then this obligation shall 
be void ; otherwise the same shall be and remain in fuil force and 
effect. 


THOMAS T. STURGES. TL. S. 
SUSAN STURGES. fh. 
GEORGE W. M. STURGES. [t. s. 
GEORGE A. ROWE. TL. S. 


Signed and acknowledged this 29th day of Aug., 1878. 
H. J. MORRIS, 
Notary Public, Kings Co. Cert. Filed. 


UNITED STATES OF AMERICA, \ a 
Southern District of New York, j ~* 
George W. M. Sturges and George A. Rowe, being duly 
7 . o r J 
33 sworn, depose and say, and each for himself saith: That he 


etry walla, 


tae 


is worth the sum of one thousand dollars over and above all his just : 


debts and liabilities. | 
GEORGE W. M. STURGES. 
GEORGE. A. ROWE. 


Sworn to this 29 day of August, 1878, before me. 
H. J. MORRIS, 
Notary Public, Kings Co. Cert. Filed. 


I approve of the sufficiency of the sureties to the within bond. 


Aug. 31, 1878. | 
W. G. CHOATE. 


Endorsed: U.S. Supreme Court. Thomas T. Sturges & Susan 
Sturges, pl’ffs in error, v. The United States of America, def’t in 
error. Bond on writ of error. U.S. circuit court. Filed Sept. 2, 
1878. John I. Davenport, clerk. : 


34 UNITED STATES OF AM4RICA, 88: 
United States Supreme Court. 


Tuomas T. SturGes and Susan SturGes, Plaintiffs in Error, 
v8. 
THe UNITED STATES OF AMEL ICA, Defendant in Error. 


To the United States of America, Greeting: 


You ‘are hereby cited and admonished to be and appear at the 
Supreme Court of the United States te be holden in the city of Wash- 
ington, on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein Thomas T. 
Sturges and Susan Sturges are plaintiffs in error, and the United 
States of America is defendant in error, to show cause, if any there 
be, why the judgment in the said writ of error mentioned should 

not be corrected, and speedy justice be done to the parties 
So in that behalf. 
Given under my hand at the city of New York, in the 
southern district of New York, in the second circuit, the 3lst day of 
August, one thousand eight hundred and seventy-eight. 


WM. G. CHOATE, D. J. 


36 [Endorsed:] U.S.Supreme Court. Thomas T. Sturges and 

Susan Sturges, pl’t’ffs in error, vs. The United States of America, 
def’t in error. Citation. Service of the within citation is hereb 
admitted. N. Y., Sept. 2,78. Stewart L. Woodford, U.S. att’y. E. 
B. H. U.S. circuit court. Filed Sep. 2, 1878. John I. Davenport, 
clerk. 


Endorsed on cover: S. New York. C.C.U.S. No. 193. Thomas 
T. Sturges and Susan Sturges, plaintiffs in error, vs. The United 
States. Filed 2Jth February, 1883. 


_— 


THOMAS T. STURGES anp 
SUSAN STURGES 


oe -}In ERROR. 


THE UNITED STATES. 


BRIEF FOR PLAINTIFFS IN ERROR. 


<~<D @ @ 


STATEMENT. 


¢~<@® @ @ > 


The plaintiffs in error are executors of Thomas T. 
Sturges, who died on the 17th day of July, 1870, 
leaving a will by the terms of which the sum of one 
hundred thousand dollars was given to George W. M. 
Sturges, a son of the testator, ‘‘to be paid to him 
within three months after he shall arrive at the age of 
twenty-one years.”’ 


The said George W. M. Sturges pon at the age 
of twenty-one years on the twenty-first day of Feb- 
ruary, 1872. 


Said legacy was of the rm value of one hundred 
thousand dollars. 


~ Supreme Court of atthe Gnited States 


: ars 
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No tax was paid to the United States on account of 
said legacy, and on the tenth day of February, 1876, 
this suit was commenced in the District Court to re- 
cover an amount alleged to be due. 


In the District Court, judgment was entered for 
$1,000, together with interest from the twenty-first 
day of February, 1872, which judgment was affirmed 
in the Circuit Court. 


At the time of the death of Thomas T. Sturges, the 
act of June 30, 1864, sections 124 and 125, (13 Stat. at 
Large, 285 and 286), as amended by the act of July 13, 
1866, section 9, (14 Stat. at Large, 140), wasin force. 
The taxes imposed by these sections upon legacies 
were by the act of July 14, 1870, section 3, (16 Stat. at 
Large, 256), repealed from and after October 1, 1870. 


The repealing act contained a proviso (16 Stat., 261, 
§ 17), continuing in force all acts and parts of acts re- 
lating to taxes therein repealed, for levying and col- 
lecting all taxes properly assessed, or liable to be as- 
sessed or accruing under the provisions of former acts, 
and contained no other saving clause. 


Under the acts in force at the death of the testator, 
no tax was payable upon the ivgacy in question, until 
the legatee should become entitled in pycssession, to 
wit, until’some time subsequent to the 21st day of 
- February, 1872. The repealing act took effect Octo- 
ber 1, 1870. 


The only taxes saved from the repeal are those 
which had accrued prior to the repeal, and no right 
accrued until the tax could be demanded, that is, 
until it was made payable. 


Clapp o. Mason, 94 U. 8., 589. 
Mason 0. Sargeant, 104 U. 8., 689. 


In the present case the tax was not payable, under 
. the terms of the repealed statute, until February 21, 
1872, and the same had not accrued at the time of the 

repeal. 


All which is respectfully submitted. 


THOMAS HARLAN D, 
Of Counsel. 


| | | Me EN Y¥. 
3,0 : JAMES H. McKENNE 


1 the Supreme Court of the Muited States, 
OctoBER TERM, 1885. 3 
Tuomas T. a AND SusaN STURGES, ) ee : = 
intiffs in error | ee 
P pes, ? No. 193. ae 
Tar Unirer States. . : 


BRIEF FOR TRE UNITED STATES. 


aT Re ee we ee 


oe pensar att annem a. 


ee 


Iu the Supreme Court of the United States. 


OcTOBER TERM, 1885. 


THOMAS T.STURGES AND SusAN STURGES, 
plaintiffs in error, No. 193 
‘ ra ° ° 


v8. 
THE UNITED STATEs. 


BRIEF FOR THE UNITED STATES. 


STATEMENT OF THE CASE. 


This suit was brought on the 27th day of October, 1875, 
in the district court of the United States for the southern 
district of New York, for the purpose of recovering a cer- 


tain tax or duty upon a pecuniary legacy. The defend- 


ants demurred to the complaint of the plaintiffs, on the 
ground that the said complaint does not state facts suffi- 
cient to constitute a cause of action. The complaint will 
be found in the record, pp. 3 and 4. 

On the 3d day of January, 1876, the district judge 
overruled the demurrer and gave judgment for the plaintiff. 
From that judgment a writ of error was sued out, and on 
the 18th duy of June, 1878, the circuit court for the 
southern district of New York affirmed the judgment of 

12523 


ca vin 
soe 


2 


the district court. The opinion of the chief justice will 
be found in the record at page 8. From the said judg- 
ment of the circuit court this writ of error has been 
taken. 


ARGUMENT. 


Section 124 of the act of June 30, 1864, provides that— 


Any person or persons having in charge or trust, 
as administrators, executors, or trustees, any legacies 
or distributive shares arising from personal property, 
where the whole amount of such personal property 
aforesaid shall exceed the sum of $1,000 in actual 
value, passing, after the passage of this act, from any 
person possessed of such property, either by will or 


- the intestate laws of any State or Territory, or any 


personal property or interest therein transferred by 
deed, grant, bargain, sale, or gift, made or intended 
to take effect in possession or enjoyment after the death 
of the grantor or bargainor, to any person or per- 
sons, or any body or bodies politic or corporate, in 
trust or otherwise, shall be,and hereby are, made sub- 
ject to a duty or tax to be paid to the United States. 


The one hundred and twenty-fifth section of the same 
act as amended by section 9 of the act of July 13, 1866 
(14 Stat. L., 140), provides : 


That the tax or duty aforesaid shall be due and 
payable whenever the party interested in such legacy 
or distributive share of property or interest aforesaid 
shall become entitled to the possession or enjoyment 
thereof, or to the beneficial interest in the profits 
accruing therefrom, and the same shall bea lien and 
charge upon the property of every person who may 
die as aforesaid for twenty years, or until the same 
shall, within that period, be fully paid to and dis- 
charged by the United States. 


Se 
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The act of July 14, 1870, repealed the taxes on lega- 
cies and successions. The repeal took effect on and after 
October 1, 1870 ; but section 17 of the repealing act saved 
“all taxes properly assessed or accruing under the pro- 
visions of former acts.” 

The question now arises whether, upon the facts as 
stated in the complaint, the tax for the recovery of which 
this suit was brought had “«ccrued ” to the United States 
before the 1st of October, 1870. Ifit had thus “ accrued” 
it is still collectible, notwithstanding the repealing act of 
July 14, 1870. The chief justice in delivering the opin- 
ion of the court below refers to the case of Mason vs. Sar- 
gent, 23d vol. of Int. Rev. Record, 155, as authority. In 
that case Judge Shepley held that— 


The tax upon a pecuniary legacy under the pro- 
visions of the statutes must be taken to have accrued 
immediately upon the death of the testator, though 
not due and payable until the party interested in the 
legacy becomes entitled to the possession or enjoy- 
ment thereof, or the beneficial interest in the profits 
accruing therefrom. 


In May et al. vs. Slack, 16 Int. Rev. Rec., it was de- 
cided by Judges Clifford and Lowell that the tax is to be 
taken to accrue upon a pecuniary legacy immediately upon 
the death of the testator, though not payable until the 
legacy is payable. It is proper to observe, however, that 
the decision of Judge Shepley, in Mason vs. Sargent, re- 
lied upon as authority by the circuit court, has been re- 
versed by this court. (See Mason vs. Sargent, 104 U.S., 
689.) The decision of this court. in that case is placed 
upon the ground that no right to the payment of the tax 


4 


had accrued at the date when the repealing act took effect, 
and therefore none to collect it can be deduced from its 
saving clauses. In this case, by the terms of his will, the 
testator provides as follows : 


I give and bequeath to my son, George W. M. 
Sturges, the sum of $100,000, to his own use forever, 
to be paid to him within three months after he shall 
arrive at the uge of twenty-one years. 


Did the legacy become vested by the death of the testa- 
tor, so that it would pass under the will of the legatee or 
to his personal representative or could be assigned by him ? 
If so, the right to the tax had accrued before the repeal- 
ing act took effect, because the person who was to receive 
the legacy had before that been ascertained and it was 
absolutely due to a specific legatee. The legacy having 
vested, if the legatee had died before attaining the age of 
twenty-one years and three months, it would have gone to 
his personal representative, but the latter would have taken 
it subject to the tax which is made a lien from the death 
of the testator (section 125, act June 30, 1864, as amended 
by the act of July 13, 1866). We submit that the exec- 
utors and executrix were bound to make return of the 
legacy upon the schedule list or statement specified in sec- 
tion 125 of the act of 1864, and that the right to the tax 
accrued when the obligation to list the legacy for taxation 
arose. 


Very respectfully, 
JOHN GOODE, 
Solicitor- General. 
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PHCENIX MUTUAL LIFE INSURANCE CO., &¢., VS. J. H. WALRATH. 1 


1 Circuit Court of the United States for the Eastern District of 
Wisconsin. 


UNITED STATES OF AMERICA, as 
Eastern District of Wisconsin, { ~~ ° 


Ata stated term of the circuit court of the United States of America, 
for the eastern district of Wisconsin, begun and held according to 
law, at the city of Milwaukee, in said district, on the first Monday 
(being the first day) of January, A. D. 1883—present and presiding 
the Honorable Charles E. Dyer, district judge, and also present 
Henry Fink, marshal, and Edward Kurtz, clerk—among other the 
following proceedings were had, to wit: 

THE PHaenrx MutuanL Lire INsuRANCE COMPANY OF 
HARTFORD, CONNECTICUT, ALL 
ee aw.. 
JoHN H. WALRATH, 


Be it remembered that heretofore, to wit, at a stated term of said 
court begun and held according to law, at the city of Milwaukee, on 
the first Monday (being the second day) of October, A. D. 1882— 
present, the Honorable Charles E. Dyer, district judge, presiding, 

and on the first day thereof, to wit, on the second (2nd) 
2 day of October, A. D. 1882—the following proceedings were 
had, to wit: 


Order Docketing Case on Removal. 


Tne PHa:nrx Mutua Lire INSURANCE CoMPANY OF 
HARTFORD, CONNECTICUT, At Lan 


vs. 
JoHN H. WALRATH, | 


This day came the plaintiff, by its counsel Messrs. Finches, Lynde 
& Miller, and presented to the court copies of the docket entries and 
proceedings, together with the original process, pleadings, testimony, 
and other papers in this cause, certified from the circuit court for 
Milwaukee county, in this district, pursuant to an order of said court, 
removing the cause to this court, including the original petition of 
said plaintiff for such removal, the bond required by law therefor, 
and the said order of removal. Whereupon itis orderd by the court, 
that the said papers be filed and that the cause be entered on the law 
docket of this court, and be proceeded with in the same manner as if 
it had been commenced here by original process, which certified 
copies are as follows, to wit: 
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2 THE PHCENIX MUTUAL LIFE INSURANCE COMPANY 


Certified Copies from State Court. 
Circuit Court, Milwaukee County. 


3 Tue Puasnrx Muruat Lire INsuRANCE ComPpANY OF Hart- 
rOoRD, CONNECTICUT, Plaintiff, 
vs. 
Joun H. Wabratu, Defendant. 


The State of Wisconsin to the said defendant: 

You are hereby summoned to appear within twenty days after 
service of this summons, ex«lusive of the day of service, and defend 
the above-entitled action in ine court aforesaid ; and in case of your 
failure so to do, judgment will be rendered against you according 
to the demand of the complaint. 

: FINCHES, LYNDE & MILLER, 

Plaintiff's Attorneys. 


P. O. address: Milwaukee, Milwaukee county, Wis. 


MILWAUKEE COUNTY, 88: 

I certify that at the city and county of Milwaukee, on the 19th 
day of July, A. D. 1880, I served the within summons on the within 
named defendant John H. Walrath, personally, by delivering to and 
leaving with him a true copy thereof. 

PETER VAN VECHTEN, Jr., Sh 0 77. 

Fees $1.40. 

(Endorsed :) Filed Jul. 19, 1880. Julius Wechselberg, clerk. 


Complaint. 
Circuit Court, Milwaukee County. 


THe Puasstx Moutuan Lire [Insurance Company or HArtTForD, 
CONNECTICUT, 
against 
Joun H. WaALRATH. 


| The complaint of the above named plaintiff, by Finches, 

Lynde & Miller, its attorneys, respectfully shows and alleges 
that at and prior to the commencement of this suit, it, the said plain- 
tiff, was a corporation duly created and organised under the laws of 
the State of Connecticut, to issue life insurance policies aid to re- 
ceive premiums therefor. 

And said plaintiff alleges that, prior to the time of tle grievances 
hereinafter alleged, the said plaintiff had in all respects complied 
with the laws of the State- of Wisconsin and Michigan, and was au- 
thorized and permitted to issue life insurance policies in said States 
of Wisconsin and Michigan. 

And said plaintiff alleges that in and during the year 1880, and 
prior to the commencement of this suit, and for many years prior 
to the vear 1880, the said defendant had been and was the duly -autho- 
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OF HARTFORD, CONNECTICUT, VS. JOHN H. WALRATH. | 3 


rized agent of the said plaintiff, among other things to collect, receive, 
and transmit to the office of the plaintiff at Hartford, Connecticut, 
premiums of insurance on policies of life insurance, issued by said 

plaintiff to persons and parties who had obtained life insurance 


5 policies of said plaintiff, in the said States of Michigan and 


Wisconsin. 

And said plaintiff alleges that said defendant, as the said author- 
ized agent of said plaintiff, and for and on behalf of said plaintiff 
did, in the year 1880 and prior to the commentement of this suit, 
collect and receive for said plaintiff premiums on insurance policies 
issued by said plaintiff on the lives of persons and parties in the said 
States of Michigan and Wisconsin, to a large amount, to wit, to the 
amount of ten thousand dollars, and which said sum of money was 


the property of said plaintiff, and justly due from said defendant to 


said plaintiff. 

And said plaintiff alleges that said defendant has wrongfully taken 
and converted to his own use said money thus collected by him as 
such agent for said plaintiff, and for said plaintiff. 

And said plaintiff alleges that prior to the commencement of this 
sult, it ".manded of and from the said defendant the said sum of 
money thus wrongfully taken «ud converted to his own use, and 
that said detendant refuses to deliver the said sum of money or 

any part thereof to said plaintiff, and still ref es to deliver said 
6 sum of money or any part thereof to said plaintiff, but wrong- 

fully and unjustly withholds the same from the plaintiff, to 
the great damage of the said plaintiff, to w’t, in the said sum of ten 
thousand dollars, with interest thereon from the 14th day of July, 
1880. 

Wherefore said plaintiff demands iudgment ag_ -nst said defendant 
for the wrongful conversion of said sum of money, to wit, the said 
sum of ten thousand doll. . and interest on said sum at the rate of 
seven per centrm per annum, from the said 14th day of July, 1880, 
and the cos. Jf this action. 

FINCHES, LYNDE & MILLER, 
claintiff’s Att’ys. 


(Endorsed :) Service of the within complaint admitted this 7 
day of August, 1880. Jenkins, Elliott « Winkler, def’ts att’ys. 
Filed Aug. 7, 1880. Julius Wechselberg, clerk. 


Notice of Trial for Jan. Term, 1881. 
Circuit Court, Milwaukee County. 


Tue Pua:nix Mutua Lire INsuRANCE CoMPANY OF HARTFORD, 
ConneEcTICcuT, Plaintiff, 
vs. 
Joun H. V’atrratu, Detendant. 


Flease take notice that the abeve-entitled action will be brought. 
to trial, and an inquest taken therein, at the January term of 
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4 THE PHCQENIX MUTUAL LIFE INSURANVUE COMP.-NY 


7 the aforesaid court, to be held at the court-house in the Jfil- 
waukee [city] of Milwaukee, in the said county of Milwaukee, 
on the 2d Monday of January, next, at the opening of court on that 
day or as soon thereafter as counsei can be heard. 
Dec. 28, 1880. 
Yours, &c., 
FINCHES, LYNDE & MILLER, , 
PUff’s Ati’ys. 
To Jenkins, Elliott & Winkler, Att’y- for Def't. 


Service of a copy of above notice admitted, this 28th day of Dec., 
1880. ; 
JENKINS, ELLIOTT & WINKLER, 

Alt’y- for Def't. 


[Endorsed :1 Note of issue in the above-entitled cause. Finches, 
Lynde & Miller, pl’ff’s att’ys. Jenkins, Elliott & Winkler, def’t’s 
att’ys. Issue of fact for jury. Joined August 26, 1880. Filed by 
pl’tPs attorney Dec. 30, 1880. Julius Wechselberg, clerk. - 


Notice of Trial for Oct. Term, 1880. 
Circuit Court, Milwaukee County. 


THe Pua:nrix Murua Livre INSURANCE COMPANY OF ITARTFORD, Con- 
NEcTICUT, Plaintiff, 
vs. 
Joun H. Wartratu, Defendant. 


Please take notice that the above-entitled action will be brought 
to trial and an inquest taken therein, at the October term of the 
aforesaid court, to be held at the court-house in the city of Milwaukee, 

in the said county of Milwaukee, on the first Monday of 
8 October next, at the opening of court on that day, or as soon 
thereafter as counsel can be heard. 

Milwaukee, Sept. 10, 1880. 


Yours, Xe., 
FINCHES, LYNDE & MILLER, 
PV's Att’y-. 
To Jenkins, Elliott & Winkler, Att’y- for Def't. 


Service of a copy of above notice admitted, this 10th day of Sep- 
tember, 1880. 
JENKINS, ELLIOTT & WINKLE, 
Att’y- for Def't. 


brea Note of issue in the above-entitled cause. Finches, 
Lynde & Miller, pl'tPs att’ys. Jenkins, Elliott & Winkler, def’t’s 
att'ys. Issue of fact for jury. Joined August 26th, 1880. Filed 
Sep. 18, 1880. Julius Wechselberg, clerk. 
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Answer. 


Circuit Court, Milwaukee County. 


THE PuHaentx Mutuat Lire InsurANcE Company or H<Artrorp, 


CONNECTICUT, 
° ag’ st 
JOHN H. WALRATH. 
And now comes the above-named defendant, by Jenkins, Elliott 
& Winkler, his attorneys, and for answer to ihe plaintiff's complaint 


herein, denies each and every allegation, matter, fact, and thing in 
said complaint stated and contained. 


JENKINS, ELLIOTT & WINKLER, 
Def't’s Attys. 
9 (Endorsed:) Due service admitted this 26th day of August, 


1880. Finches, Lynde & Miller, pl’ft’s att’ys. Filed Feb. 23, 
1881. J. Wechselberg, cl’k. 


Names of Juru. 
Circuit Court, Milwaukee County. 
Tue PuHaenrx Mur. Lire Ins. Co. 
US. Jury. 
Joun H. WALRATH. 


Charles Andrew, Leon Howard, A. Schwind, Chas. H. Sweetland, 
J. B. Neuer, Adolph Eimerman, A. E. Bloss, Thomas en S. 
Mitchell, Wm. Langdon, J.B. Pierce, C. H. Stone. 


(Endorsed:) Filed Feb. 23, 1881. J. Wechselberg, clerk. 
Affidavit of Jas. G. Jenkins. 
County OF MILWAUKEE, 88: 
Circuit Court, County of Milwaukee. , 
THe Puaenrx Mutua Lire Ins. Co. vs. Jonn H. WALRATH. 
Jas. G. Jenkins, being duly sworn, says that he is one of the attor- 


neys for the defendant; that prior to the time of answering in this 
‘ause the defendant had stated to deponent his defence, which de- 


ponent has substantially set forth in the proposed amended answer 


herewith submitted, & sought to be interposed herein; that 
10 deponent was then of the opinion that such defence could be 

made effectually as a defence to the claim of the plaintiff under 
a general denial, as showing that there was no unlawful conversion 
of money by the defendant; that if this court on this trial has held 
differently or should hold differently, the error, if any, was that of 
deponent and not of the defendant; that deponent tien was and 
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now is of the opinion that the plea or answer interposed (being ¢ 
general denial) was the proper plea, and if he was or 1s mistaken 
therein, he asks leave of the court to file an amended answer here- 
with submitted, in order that the actual defence of the defendant may 
properly be presented to the consideration of the jury upon the trial. 
That as appears from a letter of the defendant to the president of 
the plaintiff (a press copy of which is now in deponent’s possession 
and the receipt of which was acknowledged by the president of pl'tf 
in a letter to def’t) the plaintiff was notified, before the suit, of the 
grounds upon which the defendant would resist the plaintitl’s claim, 
and the claim and defence set up in said proposed amended. plead- 
ing was known to the officers of the plaintiff prior to this 

11 suit; notwithstanding which this deponent offers, 1f the plain- 
tiff desire, a continuance of this cause by reason of the allow- 

anee of the amendment or from any alleged surprise thereat to pay 
such costs as may be unr aid by the court as a condition of amend- 


ment. ae : 
JAS. G. JENKINS. 
Sworn to before me February 24, 1881. 


J. WECHSELBERG, Clerk. 


(Indorsed:) Filed Feb. 24, 1881. J. Wechselberg, clerk. 


Amended Answer. 
Circuit Court, County of Milwaukee. 


The Puaentrx Murvuan Lire INSURANCE COMPANY 
US. 


Joun EL. WALRATIL 


And now comes the defendant and asks leave to file an amended 
answer herein as follows: | 
Mirst. This defendant alleges that in the year 1869 the plaintiff 
and this defendant entered in an agreement, whereby it was mutually 
agreed that this defendantshould act as the general agent of the plain- 
tiff for the States of Wisconsin and Michigan, except the Northern 
Peninsula and St. Joseph county, in the latter State, to solicit insur- 
ancesand collect premiumsand generally build up its business 
12 of life insurance In said States; that as part of said verbal ar- 
rangement and agreement it was understood and agreed that 
this defendant should have an exclusive right to said territory, and 
should have a property right in said ageney and territory and the 
business thereof—that is to say, that while the plaintiff might dis- 
charge this defendant from said employment at any time it saw fit, 
yet that such discharge could only be made for cause, and upon 
payinent to this defendant of the value of the interest of this 
defendant mn said business, viz: in the commissions, being 73% 
upon all annual premiums in renewal of policies then existing, or 
which might thereafter be procured by this defendant throughout 
said territory, issued or to be issued by the plaintiff, and that this 
detendant night have the right to sell out said ageney to any per- 
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son and for any sum he might obtain, provided such purchaser 
should be a person acceptable to the plaintiff, and in case of the 
death of this defendant his widow or legal heirs should have the 
same right of sale of such agency, and ther reafter and in pursuance of 
such contract and agreement and in reliance thereon this defendent 
entered upon said eanployment and appointed a large number 
13 of sub-agents in said States and territory, who entered into 
contract with and gave bonds for the faithful discharge of | 
their duties to the plaintiff, many of which were appointed upon 
salaries, In portions of such territory where the business was not or 
but partially inaugurated, and in which cases the business was but 
inconsiderable, and was to be built up at large expenditure of time 
and money by this defendant, and which was Gone by this defend- 
ant in the reliance upon his property right in such agency and ter- 
ritory, and in the just expectation in the future of receiving a large 
income therefrom, and by way of commissions upon renewals of poli- 
cies from year to year during the continuance of the policies 
on the lives of the assured; that the actual losses and disburse- 
ments of this defendant in the payment of such salaries were up- 
wards of $25,000 over and above all original commissions received 
upon premiums on policies effected by “such salaried agents, and 
which was borne and expended by this defendant on the faith of 
and in reliance upon such agreement and in the belief that he had 
a property right and interest in said business and Territory of which 
he could not be divested except upon adequate compensation ; 
14 that during the same period of time, to wit, from the making 
of said agreement to the montn of July, 1880, such sub- -agents 
in said territory, in respect of the payment to the plaintiff of prem- 
iums collected by them in many cases made desault, and to the 
amount of about $11,000, which sum this defendant had from time 
been required by the plaintiff to make good to it and did pay or 
account for to it upon the supposed fact that they were the agents 
of this defendant and not of the plaintiff, because the business of said 
territory belonged to this defendant, and he could not be deprived 
thereof, or of any commissions thereafter to accrue fron. the renewal 
of policies and payment of premiums in said territory without the 
payment to the defendant of the value of his interest in said business 
and in all reuewal premiums in said territory; that in 1875 new 
officers of the plaintiff were elected who have since continued to 
be and now are the officers of the plaintiff, who lately, and a 
few months prier to this suit, have repudiated the said verbal 
agreement so made as aforesaid and claim that the same was 
void, after obtaining from this defendant large sums of 
15 money, to wit, about $10,000, upon the iaith of such agree- 
ment; that it has been the usual custom of the plaintiff in 
establishing agencies, such as the defendant’s, to permit the agents to 
have and to recognize their right to such property right in the busi- 
ness of sucn agency, and to : sanction their right to “sell the same, 
and to recognize the rights of their heirs so to do, which custom was 
known to and relied upon by this defendant in making such agree- 
ment, and by which agents could not be discharged or deprived of 
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their agencies without compensation for the value of the business of 
such agencies; that on or about the 26th day of June, 1880, the 
plaintiff discharged the defendant from such agency without cause ; 
that at that time the annual premiums collectable through defend- 
ant’s said ageney and in said territory was about forty thousand 
dollars, upon which the commissions on such premiums accruing to 
this defendant were about $2,500 per annum, and the annual income 
of said business thereafter during the life time of all said policies, 
would equal such sum and said business, and the interest of this de- 
fendant in such renewal premiums and business was, as well by 

the rules adopted by the plaintiff in such cases and for the 
16 purchase or sale of agencies in such cases, as in fact worth 

about $10,000, which sum the plaintiff ought in equity and 
justice to pay the defendant, and which it was bound to do before it 
could rightfully deprive this defendant of said business, and by the 
custom and course of dealing existing between the plaintiff and its 
agents and this defenda:is this defendant had the right to retain 
any sum collected for the plaintiff to pay any just claim this defend- 
ant had against the plaintiff, and so he retained such collections in 
the complaint alleged to apply in liquidation of the claim against 
the plaintiff. 

Second. And for further answer and by way of counterclaim, this 
defendant alleges that at all the times hereinafter mentioned this 
defendant was and still is a citizen and resident of the State of Wis- 
consin, and the plaintiff was and is a non-resident of the State of 
Wisconsin, and a foreign corporation created and existing under 
and by virtue of the laws of the State of Connecticut, and the cause 
of action hereinafter set forth arose within this State and existed at 

the commencement of this action. 
17 This defendant alleges that in the year 1869 the plaintiff 
and this defendant entered into an agreement, whereby it 
was mutually agreed that this defendant should act as the general 
agent of the plaintiff for the States of Wisconsin and Michigan, 
except the Northern Peninsula and St. Joseph’s county in the latter 
State, to solicit insurance and collect premiums, and generally build 
up its business of life insurance in said State; that as part of said 
verbal arrangement and agreement it was understood and agreed 
that this defendant should have an exclusive right to said territory, 
and should have a property right in said agency and territory and 
the business thereof, that is to say, that while the plaintiff might 
discharge this defendant from said employment at any time it saw 
fit, yet that such discharge could only be made for cause, and upon 
payment to this defendant of the value of the interest of this de- 
fendant in said business, viz., in the commissions, being 73 % upon 
all annual premiums in renewal of policies then existing or which 
might thereafter be procured by this defendant throughout said 
territory, issued or to be issued by the plaintiff, and that 
18 this defendant might have the right to sell out said agency 
to any person and for any sum he might obtain, provided 
such purchaser should be a person acceptable to the plaintiff, and 
in case of the death of this defendant, his widow or legal heirs 
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should have the same right of sale of such agency; and thereafter, 
and in pursuance of such contract and agreement, and in reliance 
thereon, this defendant entered upon said employment and appointed 
a large number of sub-agents in said States and territory, who en- 


tered into contract with and gave bonds for tne faithful discharge | 


of their duties to the plaintiff, many of which were appointed upon 
salaries in portions of such territory where the business was not or but 
partially inaugurated, and in which cases the business was but incon- 
siderable, ard was to be built. up at large expenditure of time and money 
by thisdefendant anc which was done by this defendant in the reliance 
upon his property right in such agency and territory, and in the just ex- 
i —— in the future of receiving a largeincometherefrom and 
year during the continuance of the policies on the lives of the 
assured; that the actual losses and disbursements of this defendant 
in the payment of such salaries were upwards of $25,000 over and 
above all original commissions received upon premiums on policies 
effected by such salaried agents, and which was borne and expended 
by this defendant in the faith of and in reliance upon such agree- 
ment, and in the belief that he had a property right and interest in 
said business and territory of which he could not be divested ex- 
cept upon adequate compensation; that during the same period of 
time, to wit, from the making of said agreement to the month of 
July, 1880, such sub-agents in said territory, in respect of the pay- 
ment to the plaintiff of premiums collected by them in many cases 
made default and to the amount of about $11,000, which sum this 
defendant had from time to time been required by the plaintiff to 
make good to it, and did pay or account for to it upon the supposed 

fact that they were the agents of this defendant and not of 
20 the plaintiff, because the business of said territory belonged 

to this defendant, and he could not be deprived thereof or 
of any commissions thereafter to accrue from the renewal of policies 
and payment of premiums in said territory, without the payment 
to this defendant of the value of his interest in said business and 
in all renewal premiums in said territory; that in 1875 new officers 
of the plaintiff were elected who have since continued to be, and 
now are, the officers of the plaintiff, who lately, and a few months 
prior to this suit, have repudiated the said verbal agreement so 
made as aforesaid, and claim that the same was void after obtaining 
from this defendant large sums of money, to wit, about ten thou- 
sand dollars, upon the faith of such agreement; that it has been the 
usual custom of the plaintiff in establishing agencies, such as the 
defendant’s, to permit the agents to have and to recognize their 
right to such property right in the business of such agencies and 
to sanction their right to sell the same and to recognize the rights 

of their heirs so to do, which custom was known to and relied 
21 upon by this defendant in making such agreement, and by 

which agents could not be discharged or deprived of their 
agencies without compensation for the value of the business of such 
agencies; that on or about the 26th day of June, 1880, the plaintiff 
discharged the defendant from such agency without cause; that at 
2—196 
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10 THE PHCENIX MUTUAL LIFE INSURANCE COMPANY 
that time the annual premiums collectable through defendant's said 
agency and in said territory was about $40,000, upon which the 
commissions on such premiums accruing to this defendant were 
about $2,500 per annum, and the annual income of said business 
thereafter during the lifetime of all said policies would equal such 
sum and said business, and the interest of this defendant in such 
renewal premiums and business was, as well by the rules adopted 
by the plaintiff in such cases, and for the purchase or sale of agen- 
cies in such cases, as in fact, worth about $10,000. 

Wherefore this defendant demands judgment against the plaintiff 
for the sum of fifteen thousand dollars damages, sustained by this 
defendant by reason of the breach of said contract by the plaintiff. 
| JENKINS, ELLIOTT & WINKLER, 

Att’ys for Deft. 


22 STATE OF WISCONSIN, } ies 
Milwaukee Cownty, 


John H. Walrath, being duly sworn, deposes and says: That he 1s 
the defendant in the above-entitled action ; that he has read the fore- 
going answer, and knows the contents thereof, and that.the same is 
true > his own knowledge, except as to the matters therein stated on 
information and belief, and as to those he believes it to be true. 


JOHN H. WALRATH. 
Subscribed and sworn to before me, this 24th day of February, 


1881. 
T. B. ELLIOTT, 
Notary Public. 


(Endorsed :) Filed Feb. 24, 1881. Julius Wechselberg, clerk. 


Judge Small’s Charge. 
Circuit Court, Milwaukee County. 


THe Puasnrx Murua. Lire [NsuRANCE Co. 
vs. 
JOHN H. WALRATH. 


Judge’s charge. 


GENTLEMEN: Under the circumstances of this case, if the parties 
have nothing further to say, the court, in the discharge of its judi- 
cial duty, must direct you to render a judgment in favor of the pl’ff 
for the sum of 9,172.22. 

| Pi’r’s CouNSEL: I suppose the form of verdict will be that 
23 the jury find for the pl’f, & assess his damages at the sum of 

so much. 
Court: Yes; you may draw your verdict & have the foreman 


Pr’r’s CounsEL: There is no necessity of that; the clerk may re- 
cord it. 


OF HARTFORD, CONNECTICUT, VS. JOHN H. WALRATH.  _—i11- 


Courr To Jury: That is your verdict? So say you all? 

Def’t’s counsel excepts to the court’s directing the jury to find for 
the pl’f. : 

(Endorsed :) Filed Feb. 24, 1881. J, Wechselberg, clerk. 


Motion of Defendant for a New Trial. 
Circuit Court, County of Milwaukee. 


THe Puoanirx Mutua Lire INSURANCE COMPAN¥ 
against 
JOHN H. WALRATH. 


And now comes the defendant, and upon the record of said cause 
and the trial thereof, and the judge’s minutes of the rulings, and. 
evidence given upon said trial, moves the court now here to vacate 
and set aside the verdict herein, and to grant a new trial of this 


cause. : 
. JENKINS, ELLIOTT & WINKLER, 
| Att’ys for Deft. 
(Endorsed :) Filed Feb. 28, 1881. Julius Wechselberg, clerk. 
24 Stipulation for Taxation of Costs. 


Circuit Court, Milwaukee County. 


THe PaHaenrx MutTuau LIFE INSURANCE CoMPANY OF HARTFORD, 
CoNNECTICUT, Plaintiff, 
vs. 
JoHN H. Warratu, Defendant. 


It is hereby stipulated that the costs in above-entitled action may 
be taxed at $25.00, and that the disbursements may be taxed at 
$46.11, and that judgment be entered and proceedings stayed 60 


days from the 24th day of February, 1881. 
JENKINS, ELLIOTT & WINKLER, 
Att’ys for Def’t. 


(Endorsed :) Filed May 2, 1881. J. Wechselberg, clerk. 
Judgment. 


THE STATE OF WISCONSIN, \ a 
Milwaukee County, | 
| Circuit Court. May Term, 1881. 


THe PHayrtx Mutua Lire INSURANCE CoMPANY OF 
HartTForRD, Connecticut, Plaintiff, No. 6570. 
against Judgment. 


JoHN H. Watratu, Defendant. 
Judgment. May 2, A. D. 1881. 


This action being at issue, anc having been tried on the issue of 


~ 
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fact before the Honorable David W. Small, judge of this court, and 
a jury, on the 23 & 24th days of February, A. D. 1881, and 
25 the verdict of the jury having been entered, whereby they 
find for the plaintiff, and assess its damages at the sum of nine 
thousand one hundred seventy-two dollars and twenty-two cents: 
Now, upon the motion of Finches, Lynde & Miller, attorneys for 
the plaintiff, it is hereby adjudged that The Phoenix Mutual Life 
Insurance Company of Hartford, Connecticut, the plaintiff, recover 
of John H. Walrath, the defendant, the aforesaid sum of ninety-one 
hundred & seventy-two dollars and twenty-two cents, together with 
the sum of one hundred ninety-two dollars and thirty-nine cents, 
costs and disbursements, amounting in the whole to the sum of nine 
thousand three hundred sixty-four ;55 dollars. 


JULIUS WECHSELBERG, Clerk. 


Statement. 
RN aici ion ste eve weit $9,172 22 
Costs and disbursements --_-—-_- 192 39 


$9,364 61 
Judgment docketed May 2d, 1881, at 12.30 o’clock p. m. 
(Endorsed :) Filed May 2d, 1881, at 12.80 o’clock p.m. J. Wech- 
selberg, clerk. 
26 Bill of Costs. 
THE STATE OF WISCONSIN, 
Milwaukee County, ss 
Circuit Court. May Term, 1881. 
THe Puaenix Met. Lire Ins. Co., Plaintiff, 


against No. 6570. 
JOHN H. WALRATH, Defendant, 


PI’ff’s costs and disbursements. 


gg: ee NRT EM TIT LP Re COENEN SUC ET i” MAPLE EO $1 00 
RE Re OE pies «scsi terns inlisemnaniiapaneiaiaaiaailiaiia 8 00 
Disbursements as per stipulation filed..-.-....._- $37 11 
ON ciitisnciionseniaiietcsiiccariansamcdiiaignniaibiaeniiani 25 00 
I RR iin aap cninietsivnienitne identi staasiin sete ta 121 28 
183 39 
s 
$192 39 


Costs and disbursements examined and taxed at the sum of one 
hundred ninety-two dollars and thirty-nine cents. 
Dated Milwaukee, May 2d, A. D. 1881. 
JULIUS WECHSELBERG, Clerk, 
By CHAS. E. WILD, Deputy Clerk. 


(Endorsed :) Filed May 2d, 1881. J. Wechselberg, clerk. 
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OF HARTFORD, CONNECTICUT, VS. JOHN H. WALRATE. 13° 
Circuit Court, Milwaukee County. 


THE Poa@nix Mutuat Lire INsurANce ComeANy oF HARTFORD, 
CoNNECTICUT, 


v8. 
JOHN H. WALRATH. 


Whereas, on the second day of May, A. D. 1881, in the circuit 
court of Milwaukee county, The Phonix Mutual Life Insurance 
Company, above named, recovered a judgment against John 
27 H. Walrath, above named, for three thousand three hundred 
sixty-four zg, dollars damages and costs. And the above 
named John H. Walrath, feeling aggrieved thereby, intends to ap- 
peal therefrom to the supreme court of the State of Wisconsin : 
Now, therefore, we, Harrison Ludington of the city of Milwaukee, 
county of Milwaukee, and State of Wisconsin, and Rudolph Nunne- 
macher of the city of Milwaukee, cc anty of Milwaukee, and State of 
Wisconsin, do hereby, pursuant to the statute in such case made 
and provided, undertake that the said appellant will pay all costs 
and damages which may be awarded against him on said appeal, 
not exceeding two hundred and fifty dollars. 
HARRISON LUDINGTON. 
RUDOLPH NUNNEMACHER. 


STATE OF WISCONSIN, i 
Milwaukee County, 


Harrison Ludington, being duly sworn, says: He is one of the sub- 
scribers to the foregoing undertaking; that he is a resident of the 
State of Wisconsin, and is worth the sum of five hundred dollars 
over and above all his debts and liabilities, in property within the 


State of Wisconsin, not by law exempt from executiun. 


HARRISON LUDINGTON. 
Subscribed and sworn to before me, this 27th day of June, A. D. 


1881. 
28 A. G. MILLER, 
Notary Public, Mil. Co., Wis. 
STATE OF WISCONSIN, a 
Milwaukee County, 


Rudolph Nunnemacher, being duly sworn, says: He is one of the 
subscribers to the foregoing undertaking; that he is a resident of 
of the State of Wisconsin, and is worth the sum of five hundred dol- 
lars over and above all his debts and itabilities, in property within 
the State of Wisconsin, not by law exempt from execution. 


RUDOLPH NUNNEMACHER. 
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Subscribed and sworn to before me, this 28th day of June, A. D. 


1881. 
A. G. MILLER, 
Notary Public, Mil. Co., Wis. 


(Endorsed:) Due service admitted June 29th, 1881. Finches, 
Lynde & Miller, pl’ff’s att’ys. Filed Jun. 29,1881. Julius Wechsel- 
berg, clerk. 


Notice of Appeal. 
Circuit Court, County of Milwaukee. 


THe Puoasnrix Murua, Lire INSURANCE CoMPANY OF HARTFORD, 
CONNECTICUT, 
against 
Joun H. WALRATH. 


GrENtTs: Please take notice that the defendant, John H. Walrath, 
hereby appeals to the supreme court of the State of Wisconsin from 
the judgment rendered by the circuit court of the county of 
29 Milwaukee in the above-entitled action in favor of the plain- 
tiff above named against the above-named defendant, John 
H. Walrath, for the sum of nine thousand three hundred and sixty- 
four dollars and sixty-one cents, and from the whole and every part 
of said judgment. 
Dated Milwaukee, June 28, 1881. 
Yours, Xe., 
JENKINS, ELLIOTT & WINKLER, 
Att’y’s for Def't. 
To Finches, Lynde & Miller, Esq., PIff’s Att’ys. 
JULIUS WECHSELBERG, Esa., Clerk. 


(Endorsed:) Due service admitted June 29,1881. Finches, Lynde 
& Miller, pl’tf’s att’ys. Julius Wechselberg, clerk. Filed June 29, 
1881. Julius Wechselberg, clerk. 


Certificate of Clerk to Return on Appeal. 
Circuit Court, Milwaukee County. 
THe PHaenrx Murua Lare [NsuRANCE COMPANY 
oF Harrrorp, Conn., P’ff & Respondent, 


against 
Joun H. Wacratn, Def’t & Appellant. 


6570. 


STATE OF WISCONSIN, 
Milwaukee County, Ee 


I, Julius Wechselberg, clerk of the circuit court in and for the 
county of Milwaukee, and State of Wisconsin, do hereby certify that 
the process, pleadings, and other papers hereunto annexed are the 
originals and all the papers filed in the above-entitled action, 


; » 
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and that the same are herewith transmit‘ed to the supreme 
30 court of the State of Wisconsin, pursuant to notice of appeal 
hereto annexed. | 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court at Milwaukee, the twenty-ninth day of 
June, A. D. 1881. yin 
[SEAL. ] JULIUS WECHSELBERG, 
Clerk of the Circuit Court, Milwakee County, Wisconsin. 
By CHAS. E. WILD, Deputy Clerk. 


Bill of Kaceptions. 
Circuit Court, County of Milwaukee. 


THe Peanix Mutvau Lire INSURANCE CoMPANY 
against 
JOHN H. WALRATH. 


And afterwards, to wit, on the 23rd day of February, 1881, the 
issue aforesaid came on to be tried before the court, the Hon. David 
W. Small, judge thereof, presiding, and a jury for that purpose duly 
ae a:id sworn,.and upon said trial the plaintiff, to prove 
and maintain the issue on its part, called as a witness the defendant— 

JoHN H. WALRATH, who, being duly swern, testified as follows: “I 
am the defendant in this suit; I was the agent of the plaintiff in the 

city of Milwaukee, in the year 1880; had been such agent 
31 since the spring of 1866. I was first appointed general agent 

November 15, 1865. I have in my possession the original 
contract that was made with me as such agent.” © 

The plaintiff thereupon offered in evidence a contract made be- 
tween the parties, dated November 15, 1865. 

The defendant objected thereto, on the ground that it is a contract 
for three yeurs, ending in 1863, twelve years before the transaction, 
and is not shown to cover this transaction. The court overruled the 
objection and the defendant excepted. 

The contract was thereupon read in evidence, and a copy thereof 
is hereunto aanexed, marked “ Exhibit A,” and forms part hereof. 

The plaintiff thereupon offered in evidence a bond executed to 
the plaintiff by the defendant as grag with Thomas B. Tyler 
H. Greve as sureties, dated November 7, 1865.. 

The defendant objected thereto. The court overruled the objection 
and the cefendant excepted. : 

The bond was thereupon read in evidence, and a copy thereof is 
hereto annexed, marked “ Fxhibit B,” and forms part hereof. 

The witness continued: I never gave to the company any other 
or different bond. In the year 1880 I made monthly returns to the 
plaintiff, except that the return for the month of April was sent with 
the May return, at the end of the latter month. Up to the first of 
April I had not paid over to the p'aintiff all preniuiums re_.sved, 
less commissions and dividends. I was behind $4,000 to $5,000 dol- 
lars on premiums collected by me since January 1, 1880. 
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I was engaged in speculation some of the time from January, 1880, 
to April, 1880, in grain and provisions, and also in stocks, in the 
Chamber of Commerce in the city of Milwaukee, and occasionally in 
bucket-shops. A bucket-shop is where they deal in stocks and grain 

and provisions. 
d2 Q. State to the jury how they deal in bucket-shops ? | 
A. Putting up margins; when you think the market is go- 
ing up you buy stock and you put up what is called margins, and 
if the market goes against you, you may lose the margins, if it goes 
in your favor you may make some money. 

(. Of the premiums of insurance which you received as agent of 
the plaintiff, did you use any portion of them in these speculations ? 

A. I used what I considered my own money. 


Objected to by defendant. 
Objection overruled, and exception by defendant. 


Plaintiff’s counsel moved te strike out the answer, as not responsive 
to the question. 


Court: I think the question should be answered affirmatively. 
Witness: I used moneys collected as premiums on policies in the 
Phoenix Mutual Life Insurance Company, that I considered my own. 
Q. What amount of moneys did you collect as premiums, and 
have on hand assuch, at the date of the commencement of this 
33 suit—this suit was commenced, summons served on you, ac- 


cording to the return, on the 19th of July, 1880. 


Objected to by defendant. | 
Objection overruled, and exception by defendant. 


DrFENDANT’s CouNnsEL: There are those reports of yours (showing 
witness reports). 


A. The cash collections, May report, $7,930.70. That does not 
cover everything up to the 19th of July. The amount, as near as I 
‘an state, which I had collected and had on hand at the date of the 
commencement of this suit was $2,500.00. The total amount col- 
lected in cash may have been in the neighborhood of $4,000.00. Of 
the amounts collected I deposited some of it in bank; I cannot 
answer how much was deposited—the most of it, probably—and 
drew checks as I needed it. It was deposited with Houghton Broth- 
ers & Co. I have not here in court the bank-book, which shows the 
entries of the deposits made from April down to date of commence- 
ment of suit. The book is at my house, I think. : 

Q. We called for the production of the bank pass-pook, which 
shows the entries in that bank pass-book of moneys which you had 
collected for the plaintiff, as agent of the plaintiff, from the 1st of 

April, 1880, down to the date of the commencement of this 
34 suit... Do you decline to produce them, Mr. Walrath ? 


DEFENDANT'S CoUNSEL: Yes, sir. 


Q. Have you the checks which you drew on that bank, during the 
same period of time, here in court? 
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Objected to by defendant. 
Objection overruled, and exception by defendant. 


A. Part of them and part not. I think probably some of them 
are in the bank yet. 
Q. Will you produce those checks? 


DEFENDANT’s COUNSEL: No, sir. 


I have kept no account of the amount expended by me in specu- 
lations from the premiums collected by me as agent of plaintiff, from 
the Ist of January, 1880, to date of commencement of this suit. The 
losses may have amounted to $2000.00 during that time; don’t 
think they exceeded that amount. I have no statement anywhere 
by which I can give to the jury an accurate statement. I am not 
aware of anything, by way of an entry in my bank-book or by way 
of checks, that will aid or refresh my memory on that subject. I 

cannot tell the jury the amount of moneys collected by me as 
30 agent, which I have lost ir, these speculations. I lost these 
moneys from time to time in speculations. 

Q. Commencing when and down to what time? 

A. The first of my speculations was after I satisfied myself that it 
was in. possible for the present officers of the company and myself to 
agree as to my rights; that I could not obtain them from them. 


Plaintiff’s counsel objects to this answer, and moves to strike it 
out as not responsive to the question. 


Court: It may be struck out. 
(Exception by defendant.) 


A. From the year 1877, in the summer, towards the close of the 
Russian war, to the culmination of this affair—I mean the Turkish 
war. 

Q. What amount of moneys of the or ped that you had col- 
lected as its agent, as near as you can tell, did you lose from the first 
of January, 1880, up to the commencement of this suit? 

A. I have answered that question. I answered it, as near as I 
could tell, probably $2,000.00. I stated before the commissioner that 
I paid a part of the amount to my bondsman, Mr. Tyler, but it was 

a mistake. I say now I did not pay it to him, but it was paid 
36 to the bank on my note on which he was endorser. 
Q. Why did you not send a statement of account in the 
month of April for that month ? 

A. I had written them a proposition in March for the purchase of 
my agency and a transfer of it to Mr. Mansfield, and the company 
declined te purchase, stating that they had no need to purchase what 
already belonged to them. I have seen for years the impending 
storm coming, and I consulted counsel as to my rights in the agency 
on both theories—that the agency was mine, or that it belonged to 
the company, as its officers claimed, and, under advice of counsel, I 
collected as many premiums as I could, in order to enforce a settle- 
ment of the question that has nearly killed me. I first asked coun- 
sel if I could not bring suit against the company. He said, who will 
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you serve papers on; you cannot serve them on yourself. (I was 
the attorney for the company in this State, to receive service.) And 
when he asked me if the company had any property in this State 
that could be attached, I answered no, not recalling at the time some 
real estate owned by it. I was advised that the only way I could do 
was to collect, as I stated, as large an amount of premiums as possi- 
ble, in order to force the fight, and I omitted to send a report for 
April Fagg gpd for that reason. I advised with my counsel. 

Q. Why do you use the words “principally for that reason”? 
What other reason had you? 

A. I may say entirely for that reason, for I considered that any 
amount I could get in my possession was mine, to do with as I saw 
proper. : 

Q. Was that the sole reason vou did not make a return in April? 

A. I might say it was. I had lost very little money in Chicago 
in the month of April. I was not in Chicago speculating. I was 
engaged in speculation, as I have admitted, from January to the 
time this suit was commenced. I was not wholly engaged in _—_ 
lation. A good share of the time was spent in connection with the 
business of the company, in collecting the premiums on policies 

in force and seeing to the reports. I had about $2,000.00 to 
37 $2,300.00 of money on hand at the date of the first demand ; 

that is all I had of the premiums which I had collected. 
The first demand was made on me, by the plaintiff, on the 26th 
June; this is the demand. | 


The demand was thereupon offered and read in evidence by the 
plaintiff, and a copy thereof is hereto annexed, marked “ Ex? ‘uit 
C,” and forms part hereof. 


[I made a report during the first half of June, of all premiums 
collected in April and May. 

Q. Was that report made out by you without consultation with 
anyone? 

Objected to. Objection overruled. 

{xception by defendant. 


A. It was made out and forwarded by the advice of my counsel, 
and after consultation with him. The report shows that up to May 
3ist, $7,930.70 had been collected without any deduction. It was 
made out and forwarded to the company. The report I forwarded 
is now here in court. It shows collections to May 31, 1880, $7,938 70, 
without deductions for commissions or otherwise. I subsequently 
made report of June collections. I did not turn over to Dr. Miller 
the money which these reports show I had collected. 


Cross-examination: 


Q. Was this contract of 1865 offered in evidence in force between 
you and the plaintiff after its expiration by its terms? 

To which question the plaintiff objected. The court sustained the 
objection and excluded the question, and to suc: ruling the defend- 
ant excepted. 


4 meee 
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38 The witness continued: This contract of Novemeber 15, 
1865, was not and is not the contract under which I w2< agent 
for the plaintiff in 1880. I made reports to the plaintiff in June 
and July, 1880, of all premiums collected by me. None were omitted 
that I am aware of. 
Q. Did you also send to the company an account current of col- 
lections and offsets to collections, showing the amount due from it 
to vou? 


The plaintiff objected to the question. The court sustained the ob- 
jection and disallowed the question, and the defendant excepted. 

The plaintiff hereupon rested its case. 

The defendant, to prove the issue on his part, was thereupon re- 
called in his own behalf and testified as follows: 


In 1866 Joseph Fessenden was president, H. J. Morse was vice- 
president and James F. Burns was secretary of the plaintiff, and re- 
mained in office until June, 1875, except Mr. Morse, who retired in 
1867. At the time of the contract of 1865, Mr. French was agent 
of the plaintiff for St. Joseph’s county, Michigan. I received this 
letter of Feburary 12th, 1865, from Mr. Morse, vice-president, in due 
course of mail. : 

The letter was thereupon offered in evidence. The plaintiff’s coun- 
sel demanded the purpose in offering it. to which the de‘.adant’s 
counsel replied that the defendant proposed to show that there was 
no unlawfu! conversion of this money, and .hat with reference to 
this very business under the contract, under which the defendant 
received the money, he had a right to retain the money collected 
by him +r certain claims of his in that business, growing out of the 
business connected with it and connected with the very money he 
received. | 

The plaintiff’s counsel thereupon objected iv the letter as imma- 
terial, a*d upon that objection the court ruled as follows: 


“Tt is wholly immaterial, so far as the me ‘its of the case are con- 
cerned, whether there is a plea of general denial or there are special 
pleas set up, and then a general denial to everything that is not ad- 
mitted ; the case must be disposed of upon the well settled practice 
of covrts ‘n relatiou to actions of tort. Now, a general denial puts 
in issue only the material facts that are charged: 

Virst, the receipt of the money; the questions of the ownership of 
the money; and the conversion. “he law says that the rece.pt of 
the money of another, and a demand by him for that money, and 
a refusal to pay it over, is prima facie evidence of conversion. The 
defendant, in my judgment, in this action, under this proceeding 
may show first, either that he never received the commissions or 
premiums; or secc ‘dly, that he has paid them all up. That is all 
that he can show. . 2 cannot show or set up, in my judgment, any 
outstanding damages on a contract or any outstanding contract or 
arrangement by which mcney was paid in any other way, because 
that is not germane to the present action of tort, to recover the amount 
of money refused by him to pay over, admitted by him to be col- 
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lected as premiums; and that isall there is of this case, 1.. ny Judg- 
ment.” 

And thereupon sustained the objection, and refused to allow the 

letter to be read, and to which ruling the defendant excepted. 
oO” The portion of the letter, so far as material to the case, 
is as follows: 

“We did not notice that Burr Oak was in St. Joseph’s county. 
Under our arrangement with Mr. French, that county belongs to 
him. Perhaps by and by a satisfactory arrangement may be made 
with him to relinquish it.” 


The witness continued: I received from Mr. Morse, vice-president, 
this letter, dated July 3, 1866, in due course of mail. 


Which letter was thereupon offered in evidence; objected to by 
the plaintiff, understanding that it is offered for the same reason 
and purpose stated before. The court sustained the objection and 
the defendant excepted. 


The letter is as follows: 
“ Phoenix Mutuc’ Life Insurance Company. 


It. F'ESSENDEN, Pres’t. 

Il. J. Morse, Viee-Pres’t. 

J. I. Burns, Sec’y. 

ILaArtrrorp, Conn., July dd, 1866. 
J. H. Walrath, Esq., ag’t, Milwaukee, Wis. 

Dear Str: We have a letter from Mr. French, in regard to giving 
up St. Joseph Co., Mich. He is very willing to do all that is right 
in the matter, but feels that he should be allowed something for it. 
In this we cannot say that he is wrong, as the territory is his, and 
he has built up a xood business there. He claims that his commis- 
sions on old business there is worth $200 a year, and makes a propo- 
sition to surrender the field for that amount. ‘This (is) a matter for 
you to decide. You can determine how much the county is worth 
to you, and whether you want to meet Mr. French’s views. The 
above is his proposition. He might take less, say $150 per annum, 
although he says he would rather hold the Co. thaé let it go any- 
way. ‘Still,’ he says, ‘I am disposed to accommodate all interested.’ 

Please give us your views in the matter. It might suit you bet- 
ter to make him a per cent. allowance on all the renewals you 
actually collect. Or, if you don’t desire to do either, perhaps he 
would be willing to allow you to do new business there, he to retain 
the old. 

You can judge best how this would work. We desire to see all 
parties satisfied. Advise us what we shall say to him for you. 


Very truly yours, H. J. MORSE, V. P.” 


The witness continued: After the expiration of the contract of 
1865, I had an interview at Hartford, Conn., with the secretary of 
the plaintiff, Mr. Burns. 

(. State what took place at that interview. 
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The question was ovjected to by the plaintiff. 
40 Objected to as irrelevant, incompetent, and immaterial, un- 
less the counsel states the purpose for which he puts the ques- 
tion and what he designs to prove. 
The court sustained the objection and disallowed the question. 
To which ruling che defendant excepted. 


Q. Did you at that interview have any negotiations with reference 
to your future relations to the company, and state what it was. 


The counsel for the plaintiit asked the purpose of the question. 

The counsel for the defendant replied that the defendant proposed 
to show that there was no such co1tract in existence as that offered 
in evidence by the plaintiff, but that there was a new and different 
contract made. | , 

The counsel for the plaintiff thereupon objected to the question 
as immaterial. 

The court sustained the objection and disallowed the question. 

To which ruling the defendant excepted. 


Q. Did you at that time enter into a new and independent con- 
tract with the company, and what was it? 


The counsel for the plaintiff objected to the question. 


PLAINTIFF’s CouNSEL: What is your purpose in putting that ques- 
tion ? 
DEFENDANT'S CouNSEL: To bring out the facts. 


Objected to, unless counsel states what his purpose is in asking 
the question. If he had a separate and independent contract, and 
claimed the right. to withhold this money, then I object to :t as not 

competent evidence unde” the issue made in this case. 
4] The court sustained the objection and disallowed and re- 
jected the question. | 

To which ruling the defendant excepted. 

The counsel for the defendant thereupon asked the court if the 
ruling upon the foregoing question was made upon the ground of 
any defect in the pleadings, and the court replied, “ Not at all.” 

The counsel for the defendant thereupon repeated the question to 
the witness and offered to show by him, that in 1870 the plaintiff, 
by its officers, and the defendant agreed verbally that he should 
have the general agency of the States of Wisconsin and Michigan, 
upon a pez_entage then agreed upon between them ; that he should 
have the exclusive right to act for the company in that Territory ; 
that 1e should have a property “cht in that agency, and should 
ho aright to sell it out at his pleasure: to any person that he saw 
fit and that was acceptable to the company, and that in case of his 
death, his widow or heirs should have the like right; and that the 
plaintiff agreed that.the company would draw up a written contract, 
embodying those terms, and deliver it to the defendant; that there- 


upon and in pursuance of that agreement, and in reliance upon those’ 


assurances the defendant appointed a large number of agents, who 
were selected by the plaintiff, and who respectively entered into 
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written contracts with the plaintiff, and gave bonds to the plaintiff 
for the faithful discharge of their duties. 

That many of tnose agents, in territories not worked up, and where 
there was no business, were appointed upon salaries; that the busl- 
ness, or the commissions, allowed by that agreement upon such busi- 
ness in the case of salaried agents did not amount for many years to 
50 per cent. of the salary paid, and that the losses accruing there- 
from were upwards of $12,000, which were borne by the cefendant, 
in reliance upon the agreement and the promise of the plaintiff. 
That the losses from defaulting sub-agents so appointed in the de- 
fendant’s territory were upwards of $30,000, which the defendant 
had from time to time made ood to and paid the plaintiff, and which 
were required by the plaintiff to be paid, upon the ground that the 
business was the business of the defndant, and that he had a property 
right therein of which the plaintiff could not deprive him; that 
in 1875 a new set of officers were elected, who have since continued 
in office; and that from year to year, and time to time, the defend- 
ant has solicited the plaintiff and its officers to place such agreement 
in writing and to execute and deliver such contract as promised, and 
that they have from time to time evaded and postponed the same 
up to the time when the defendant was dismissed from his agency ; 
that it has been the custom of the plaintiff so to permit agents to 
have and to recognize their right to a property Interest in such 
agency, and has in many cases itself paid to such agents large sums 
of money as the value of such agency; that the value of the busi- 
ness so worked up by the defendant at the time he was removed 
from his agency was upwards of $12,000; that upon the plaintiff's 
repudiating the arrangement made with the defendant and upon 
their refusal to recognize his right to any property interest in that 

agency, he submitted to them a statement of all losses by de- 
12 faulting agents and of losses on salaried agents of the plaintiff, 

which he had paid to the plaintiff under the understanding 
before stated, and requested that it should be allowed since it had 
been paid by him upon the assurance of the officers of the plaintiff 
hereinabove stated; and that the plaintiff refused so to ailow it, or 
refused to allow any right of the defendant to that business, and 
asserted its right to remove him at its pleasure; that the business 
so built up by the defendant, at the time he was removed under the 
notice given in evidence by the plaintiff was worth to the plaintiff 
$50,000 a year, upon which his commissions were upwards of 
$3,500 a vear, and that the business was worth to the defendant at 
that time by the rules adopted by the company in such cases, and 
in case of the purchase of agencies by the company, $12,000; and 
that thereafter and upon such removal, and upon such refusal of the 
company, the defendant retained in his hands the sum of money 
specified in his account, as he claimed he had the right to do. 

To which effer the counsel for the plaintiff objected upon the 
grounds— 

First. That it forms the subject-matter of a counter-claim, if any- 
thing, and there is no pleading here by way of counter-claim. 
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Second. That it is irrelevant and immaterial to the issue upon 
the pleadings as they now stand. 

Third. That it does not tend to prove that the defendant did not 
collect the premiums as charged, nor that he had paid them to the 
plaintiff. ; 

Which objection was sustained by the court and the question and 
offer was disallowed, to which ruling the defendant excepted. 


DEFENDANT'S CouNnSEL: I want it stated in the record that it is 
net ruled out upon the ground of the pleading. 

PLAINTIFF'S CouNnsEL: I do not want to waive that point if the 
court puts it on the pleading. 

Court: That you have the right to retain. 

DEFENDANT'S CounsEL: It is fair to us that the court should state 
that it is not ruled vut upon the ground of the pleading. 


In delivering its judgment the court remarked, “without deciding 
wkether this matter should be set up either by way of plea or 
counter-claim, I do not. think it material either way. I do not think 
the issue is material under the plea of a general issue, and I have 

grave doubts whether it could be set up by special plea. I 
43 think if the defendant has any remedy on at all, it is upon 

commissicns against the company for their matters which 
arose outside of the collection of premiums.” 

The counsel for the defendant thereupon repeated the foregoing 
question to the witness and in connection therewith offered to prove 
as last above offered, and offered to prove in addition thereto a 
recognized right and custom between the plaintiff and defendant. by 
which the defendant had the right to ret. in from collections made 
by him any sum of money for which the plaintiff was indebted 
to him. 

To which the plaintiff objected: We take the same objections to 
that that we took to the previous offer. 

Court: I am very clear that such a defence of custom must be 
specially pleaded, if possible, to get it in such a case as this, and not 
being pleaded it certainly is immaterial. 


The court sustained the objection and ruled out the question and 
offer, to which ruling the defendant excepted. 


The counsel for the defendant thereupon tendered to the court an 
amended answer (which is hereto annexed, marked “ Exhibit D,” 
and forms part hereof,) and asked leave to file the same as an answer 
in this cause, and accompanied such application with the following 
affidavit, which was filed on such application : 


Circuit Court, County of Milwaukee. 
THe Pueextx Mutua Lire Ins. Co. vs. Jon~w H. WALRATH. 


County OF MILWAUKEE, 88: 


Jas. G. Jenkins, being duly sworn, says that he is one of the 
attorneys for the defendant; that prior to the time of answering in 
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this cause the defendant had stated to deponent his defence, which 
deponent has substantially set forth in the proposed amended answer 
herewith submitted, and sought to be interposed herein; that de- 
ponent was then of the opinion that such defence could be made effec- 
tual as a defence to the claim of the plaintiff under a general denial, 
as showing that there was no unlawful conversion of money by the 
defendant; that if this court on this trial has held differently or 
should hold differently, the error, if any, was that of deponent, and 
not of the defendant; that deponent then was, and now is, of the 

opinion that the plea or answer interposed (being a general 
+4 denial) was the proper plea, and if he was or is mistaken 

therein he asks leave of the court to filean amended answer 
herewith submitted, in order that the actual defence of the defend- 
ant may properly be presented to the consideration of the Jury upon 
this trial. 

That as appears from a letter of the defendant to the president of 
the plaintiff (a press copy of which is now in deponent’s possession, 
and the receipt of which was acknowledged by the president of 
plaintiff, in a letter to defendant) the plaintiff was notified before 
this suit, of the grounds upon which the defendant would resist the 
plaintiff’s claim, and the claim and defence set up in said proposed 
amended pleading was known to the officers of the plaintiff, prior 
to this suit; notwithstanding which this deponent offers, if the 
plaintiff desire a continuance of this cause, by reason of the allow- 
ance of the amendment, or from any alleged surprise thereat, to 
pay such costs as may be imposed by the court as a condition of 


amendment. 
JAS. G. JENKINS. 


Sworn to before me, February 24th, 1881. 
J. WECHSELBERG, Clerk. 


To which the plaintiff objected. The court sustained the objection, 
and refused leave to the defendant to amend or to file or serve such 
answer, upon the ground that he had no authority so to do, or to 
permit upon the trial such a change of pleading; and to such ruling 
the defendant excepted. 

The counsel for the defendant thereupon offered to prove by the 
witness the facts stated in such proposed amended answer, to which 
offer the plaintiff objected. The court sustained the objection and 
refused to permit proof of the facts alleged in such answer. To which 
ruling the defendant then and there excepted. 


DEFENDANT'S COUNSEL: “The amount of the collections, less the 
commissions which I do not dispute, we have received, and which 
the plaintiff, in a round about way, has proven, is $9,172.22.” 


The parties then rested and the foregoing is all the evidence 
given upon said trial. | | 
The court thereupon directed the jury to return a verdict for the 
plaintiff for the sum of $9,172.22. To which ruling the defendant 
excepted. 
And the jury so did. 
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And because the evidence given on said trial, and the rulings of 

the court thereon, and the offers made by the defendant, do 

45 not appear by the record of said trial, therefore, on the prayer 

of the defendant, by his counsel, the circuit judge who tried 

the said cause hath to this bill of exceptions hereto set his hand 
and seal this 24th day of February, 1881. 

DAVID W. SMALL, [sEAt.] 
Circuit Judge. 


46 “ExuHisit A.” 


This contract, made and entered into this fifteenth day of Novem- 
ber, in the year of our Lord one thousand eight hundred and sixty- 
five, between J. H. Walrath, of Sparta, county of Munroe, and State 
of Wisconsin, party of the first part, and the Phoenix Mutual Life 
Insurance Company, of the city and county of Hartford, and State 
of Connecticut, party of the second part, witnesseth: 

First. That the party of the first part for and in consideration of 
the sum of one dollar, to him in hand paid, and other considera- 
tions hereinafter set forth, doth covenant and agree to act as the 
general agent of the party of the second part, in the territory here- 
inafter mentioned, for the full period of three years from the date 
hereof, provided this contract shall not sooner terminate, and it is 
agreed that it may terminate upon either party serving three 
months’ written notice within three months after the expiration of 
one year from the date hereof. 

Second. That the territory assigned to said party of the first part 
shall be the State of Wisconsin and that part of the State of Michi- 
gan lying south of the Straits of Mackinaw, except the county of 
St Joseph’s: Provided, That if at any time after six months from 
the date hereof it shall appear to said company that said oye of 
the first part cannot or does not work this entire field to the satis- 
faction of said company, then said party of the first part shall retire 
from Michigan upon two months’ notice from said company, and 
thereafter said territory shall consist of the State of Wisconsin: 
Provided further, That if at any time said company shall cease 
doing new business in Wisconsin, then said party of the first part 
shall retain said Michigan, and also collect all renewals due said 
company in said Wisconsin. 

Third. That said party of the first part agrees to take up his 
A7 __ residence in such place as may be mutually agreed upon be- 
tween said parties, and to devote his whole time, talents, and 
energies to advancing the interests of said company, by soliciting 
applications for insurance in said company, by collecting premiums 
thereon, by appointing and keeping at work sub-agents for the same 
purpose, and generally to forward the business of said company in 
said territory by all the means in his power. 

Fourth. That the said party of the first part agrees to remit the 
funds belonging to said company, to their office in Hartford, by 
sight draft on New York, whenever the sum of two hundred dollars 
so belonging to said company shall accumulate in his hands, and 
on the last day of each and every month to make out and transmit 
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to said company a faithful report of all policies received and deliv 


ered by him or by his agents during said months, accom panied by - 


sight draft on New York for any balance due said company, together 
with a list of all policies then remaining in his hands or the hands 
of his agents; and the said party of the first part further agrees to 
obey all instructions of said company that he may receive from 
time to time in reference to reports, remittances, return of policies, 
and the manner of transacting business. | 

Fifth. That the said party of the first part agrees, on honor, that 
whenever his connection with said company shall cease he will not, 
directly or indirectly, endeay ur to prevent any person from renew- 
ing any policy of insurance with said company. 

Sixth. That the said party of the second part agrees to pay to said 
party of the first part, as compensation for his services, twenty per 
cent. on all first premiums and seven and one-half per cent. on all 
renewal premiums collected by himself or by his agents; and all 
compensation to his said agents is to be paid by the party of the first 
part out of the aforesaid per cent. 

Seventh. That said party of the second part agrees to fur- 

48 nish the party of the first part with all necessary books, sta- 

tionery, and stamps, used for transaction of the business of 

said company, all books and accounts to be at all times open to in- 

spection by any officer of said company, or any person appointed 
for that purpose. 

In witness whereof, the party of the first part and the party of the 
second part, by their president, do affix their names and seals to this 
contract, on the day and date before named. 


(Stam p.) JOHN H. WALRATH. [seat.] 


Witnesses: 
A. B. GOODRICH. 
R. A. ROBERTSON. 


EK. FESSENDEN, [seat] 
Witnesses: President. 
W. J. MORSE. 
J. F. BURNS. 


“ExuHisit B.” 


Phoenix Mutual Life Insurance Company. 


Know all men by these presents that we, John H. Walrath, as 
principal, and Thos. B. Tyler and H. Greve, as sureties, are held and 
firmly bound unto the Phcenix Mutual Life Insurance Company, (a 
company incorporated by General Assembly of the State of Con- 
necticut, and having an office and place of: business in Hartford, in 
State of Connecticut,) in the penal sum of three thousand dollars, 
for the payment of which, well and truly to be made, we bind our- 
selves, our heirs, executors and administrators, firmly by these 
presents. 
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The conditions of this bond are such, that whereas the 
49 said John H. Walrath has been appointed an agent of said 
company; now if the said John HL. Walrath shall well and 
truly execute the office of agent of said company, and faithfully 
account for and pay over to said company all moneys received by 
him, as agent of the same, according to the rules established b 
said company for the regulation of agencies, which are, that all 
moneys in the hands of agencies shall be paid over to the secretary 
of said company, on or before the first day of each month, then this 
obligation shall be void; otherwise, in full force and effect. 
In witness whereof, we have hereunto set our hands and seals. 
Dated at Sparta, this 7th day of November, A. D. 1865. 


(Signed) JOHN H. WALRATH. [1.'s. 

(Signed) THOS. B. TYLER. L. 8. 

(Signed) H. GREVE. L. S. 
(Stam p.) 


“EXHIBIT C.” 


MILWAUKEE, June 26th, 1880. 
To John H. Walrath. 7 
Sir: You are hereby notified that you have been removed as 
general agent of the Phoenix Mutual Life Insurance Company of 
Hartford, Connecticut, for Michigan and Wisconsin, and I hereby 
demand that you deliver te me the money, books, papers, and all 
other property received by you, or in your possession, belonging to 
said company. 
- Yours, — GEQ. S. MILLER, 7 
| Supt. of Agencies, 
Phanix Iife Insurance Company of Hartford. 


50 “EXxHipit D.” 
Circuit Court, County of Milwaukee. 


Tue Puanrx Mutua LIFE INSURANCE COMPANY 
U8. 
Joun H. WaALRATH. 


And now comes the defendant and asks leave to file an amended 
answer herein, as follows: 

First. This defendant alleges that in the year 1869 the plaintiff 
and this defendant entered into an agreement, whereby it was 
mutually agreed that this defendant shoulda act as the general agent 
of the plaintiff for the States of Wisconsin and Michigan, except the 
Northern Peninsula and St. Joseph’s county, in the latter State, to 
solicit insurances and coilect premiums, and generally build up its 
business of life insurance in said States; that, as part of said verbal 
arrangement and agreement, it was understood and agreed that this 
defendant should have an exclusive right to said territory, and 
should have a property right in said agency and territory and the 
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business thereof, that is to say that while the plaintiff might dis- 
charge this defendant from said employment at any time it saw fit, 
yet that such discharge could only be made for cause, and upon 
payment to this defendant of the value of the interest of this defend- 
ant in said business, viz: In the commissions, being 7} per cent. 
upon all annual premiums in renewal of policies then existing, or 
which might thereafter be procured by this defendant throughout 
said territory, issued or to be issued by the plaintiff, and that this 
defendant might have the right to sell out said agency to any person 
and for any sum he might obtain, provided such purchaser should 
be a person acceptable to the plaintiff, and, in case of the death of 
this defendant, his widow or legal heirs should have the same right 
_of sale of such agency; and thereafter, and in pursuance of 

51 such contract and agreement, and in reliance thereon, this 
defendant entered upon such employment, and appointed a 

large number of sub-agents in said States and territory, who entered 
into contract with and gave bonds for the faithful discharge of their 
duties to the plaintiff, many of which were appointed upon salaries, 
in portions of such territory where the business was not, or but par- 
tially, inaugurated, and in which cases the business was but incon- 
siderable and was to be built up at large expenditure of time and 
money, by this defendant, and which was done by this defendant 
in reliance upon his property right in such agency and _ territory, 
and in the just expectation in the future of receiving a large Income 
therefrom, and by way of commissions upon renewals of policies 
from year to year during the continuance of the policies on the lives 
of the assured; that the actual losses and disbursements of this de- 
fendant, in the payment of such salaries, were upwards of $25,000 
over and above all original commissions received upon premiums 
on policies effected by such salaried agents, and which was borne 
and expended by this defendant on the faith of and in reliance upon 
such agreement, and in the belief that he had a property right and 
interest in said business and territory, of which he could not be 
divested except upon adequate compensation ; that during the same 
period of time, to wit, from the making of said agreement to the 
month of July, 1880, such sub-agents in said territory, in respect of 
the payment to the plaintiff, of premiums collected by them, in many 
cases made default, and to the amount of about $11,000, which sum 
this defendant had from time to time been required by the plaintiff to 
make good to it, and did pay, or account for, to it upon the supposed 
fact that they were the agents of this defendant and not of the plaintiff, 
because the business of said territory belonged to this defendant, and 
he could not be deprived thereof, or of any commissions thereafter to 
accrue from the renewal of policies and payment of premiums 

52 in said territory, without the payment to the defendant of the 
ralue of his interests in said business, and in all renewal 
premiums in said territory; that in 1875 new officers of the plain- 
tiff were elected, who have since continued to be and now are the 
officers of the plaintiff, who lately, and a few months prior to this 
suit, have repudiated the said verbal agreement so made as aforesaid, 
and claim that the same was void, after obtaining from this defend- 
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ants large sums of money, to wit, about $10,000, upon the faith of 
such agreement; that it has been the usual custom of the plaintiff, 
in establishing agencies such as the defendant’s, to permit the agents 
to have and to recognize the right to such property right in the busi- 
ness of such agency, and to sanction their right to sell the same, 
and to recognize the rights of their heirs so to do, which custom was 
known and relied upon by this defendant in making such agree- 
ment, and by which agents could not be discharged or deprived of 
their agencies, without compensation for the value of the business of 
such agencies; that on or about the 26th day of June, 1880, the plain- 
tiff discharged the defendant from such agency, without cause; that 
at that time the annual premiums collectable through defendant’s 
said agency, and in said territory, was about forty thousand dollars, 
upon which the commissions on such premiums accruing to this de- 
fendant were about $2,500 per annum, and the annual income of 
said business thereafter, during the lifetime of all said policies, would 
equal such sum, and said business and the interest of this defendant 
in sucn renewal premiums and business was, as well by the rules 
adopted by the plaintiff in such cases, and for the purchase or sale of 
agencies In such cases, as in fact, worth about $10,000, which sum 
the plaintiff ought in equity and justice to pay the defendant, and 
which it was bound to do before it could rightfully deprive this de- 
fendant of said business, and, by the custom and course of dealing 
existing between the plaintiff and its agents and this defend- 
D3 ant, this defendant had the right to retain any sum collected 
for the plaintiff to pay any just claim this defendant had 
against the plaintiff, and so he retained such collections in the com- 
plaint alleged, to apply in liquidation of the claim against the plaintiff. 
Second. And for further answer, and by way of counter-claim, 
this defendant alleges that at all the times hereinafter mentioned, 
this defendant was and still is a citizen and resident of the State of 
Wisconsin, and the plaintiff was and is a non-resident of the State 
of Wisconsin, and a foreign corporation created and existing under 
and by virtue of the laws of the State of Connecticut, and the cause 
of action hereinafter set forth arose within this State, and existed at 
the commencement of this action. | 
This defendant alleges that in the year 1869, the plaintiff and this 
defendant entered into an agreement whereby it was mutually agreed 
that this defendant shonld act as the general agent of the plaintiff 
for the States of Wisconsin and Michigan, except the Northern 
Peuinsula and St. Joseph’s county in the latter State, to solicit in- 
surances and collect premiums, and generally build up its business 
of life insurance in said States; that, as part of said verbal arrange- 
ment. and agreement, it was understood and agreed that this defend- 
ant whould have an exclusive right to said territory, and should 
have a property right in said agency and territory and the business 
thereof, that is to say, that while the plaintiff might discharge this 
defendant from said employinent at any time it saw fit, vet that 
such discharge could only be made for canse, and upon payment to 
this defendant of the value of the interest of this defendant in said 
business, viz: in the commissions being 73 per cent. upon all annual 
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premiums, in renewal of policies then existing or which migl-t there- 
after be procured by this defendant throughout said territory, issued 
or to be issued by the plaintiff, and that this defendant might have 

the right to sell out said agency to any person and for any 
o4 sum he might obtain, provided such purchaser should be a 

person acceptable to the plaintiff, and in case of the death of 
this defendant his widow or legal heirs should have the same right 
of sale of such agency, and thereafter, and in pursuance of such 
contract and agreement, and in reliance thereon, this defendant en- 
tered upon said employment, and appointed a large number of sub- 
agents in said States and territory, who entered into contract with 
and gave bonds for the faithful discharge of their duties to the 
plaintiff, many of which were appointed upon salaries, in portions 
of such territory where the business was not, or but partially, in- 
augurated, and in which eases the business was but inconsiderable, 
and was to be built up at large expenditure of time and money by 
this defendant, and which was done by this defendant in the reliance 
upon his property right in such agency and territory, and in the 
just expectation in the future of receiving a large income therefrom, 
and by way of commissions upon renewals of policies from year to 
year, during the continuance of the policies on the lives of the as- 
sured; that the actual losses and disbursements of this defendant 
in the payment of such salaries were upwards of $25,000, over and 
above all original commissions received upon premiums on policies 
effected by such salaried agents, and which was borne and expended 
by this defendant in the faith of and in reliance upon such agree- 
ment, and in the belief that he had a property right and interest in 
said business and territory, of which he could not be divested ex- 
cept upon adequate compensation ; that during the same period of 
time, to wit, from the making of said agreement to the month of 
July, ISSO, such sub-agents in said territory, in respect of the pay- 
ment to the plaintiff of premiuis collected by them, in many cases 
made default, and to the amount of about $11,000, which sum this 
defendant had, from time to time, been required by the plaintiff to 

make good to it, and did pay or account for to it, upon the 
5D supposed fact that they were the agents of this defendant and 

not of the plaintiff, because the business of and territory be- 
longed to this defendant, and he could not be deprived thereof, or 
of any commissions thereafter to accrue from the renewal of policies 
and payment of premiums in said territory, without the payment to 
this defendant of the value of his interest in said business, and in 
all renewal premiums in said territory; that in 1875 new officers of 
the plaintiff were elected, who have since continued to be and now 
are the officers of the plaintiff, who lately, and a few months prior 
to this suit, have repudiated the said verbal agreement so made as 
aforesaid, and claim that the same was void, after obtaining from 
this defendant large sums of money, to wit, about ten thousand dol- 
lars, upon the faith of such agreement; that it has been the usual 
custom of the plaintiff, in establishing agencies such as the defend- 
ant’s, to permit the agents to have and to recognize their right to 
such property right in the business of such agencies, and to sane- 
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tion their right to sell the same, and to recognize the rights of their 
heirs so to do, which custom was known and relied upon by this de- 
fendant in making such agreement, and by which agents could not 
be discharged or deprived of their agencies without compensation 
for the value of the business of such agencies; that on or about the 
26th day of June, 1880, the plaintiff discharged the defendant from 
such agency without cause; that at that time the annual premiums 
collectable through defendant’s said agency and in said territory was 
about $40,000, upon which the commissions on such premiums ac- 
cruing to this defendant were about $2,500 per annum, and the an- 
nual income of said business thereafter, during the lifetime of all 
said policies, would equal such sum, and said business and the in- 
terest of this defendant in such renewal premiums and business was, 
as well by the rules adopted by the plaintiff in such cases and for 
the purchase or sale of agencies in such cases, as in fact, worth about 

$10,000. 
56 Wherefore this defendant demands judgment against the 

plaintiff for the sum of fifteen thousand dollars damages sus- 
tained by this defendant by reason of the breach of said contract by 
the plaintiff. | 

JENKINS, ELLIOTT & WINKLER, 
Attorneys for Defendant. 


STaTE OF WISCONSIN, | ... . 
Milwaukee County, j °° 


John H. Walrath, being duly sworn, deposes and says: That he 
is the defendant in the above-entitled action ; that he has read the 
foregoing answer, and knows the contents thereof, and that the same 
is true to his own knowledge, except as to the matters therein stated 


on information and belief, and as to those he believes it to be true. 
JOHN JI. WALRATH. 


Subscribed and sworn to before me, this 24th day of February, 
1881. 
: T. B. ELLIOTT, 
| Notary Public. 
(Endorsed :) Correct. H.M. Finch. April 30,1881. Filed Sept. 
10,1881. Julius Wechselberg, clerk. 


7 Certificate of ‘Clerk to Supplemental Return. 


eda | 


STATE OF WISCONSIN, 
Milwaukee County, 


Circuit Court, Milwaukee County. 


THe PHaenrx Mutvat LIFE INSURANCE COMPANY 
against 
JoHN H. WALRATH. 


I, Julius Wechselberg, clerk of the county court in and for the 
county of Milwaukee and State of Wisconsin, do hereby certify that 


] 
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the bill of exceptions hereto annexed is the original filed in the 
above-entitled action, and that the same is herewith transmitted to 
the supreme court of the State of Wisconsin, pursuant to notice of 
appeal heretofore remitted to said court in the above-entitled action, 
and that this is a supplemental return in said cause. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at Milwaukee, this tenth day of Sep- 
tember, A. D. 1881. 

[SEAL. ] JULIUS WECHSELBERG, 
Clerk of the Circuit Court, Milwaukee County, Wisconsin. 
By CHAS. E. WILD, Deputy Clerk. 


(Endorsed:) Filed April 11, 82. J. Wechselberg, clerk. 
58 (Beginning of this heading 1s torn off.) 


On the twenty-first day of the term, to wit, on the eighteenth day 
of October, A. D. 188i—present, Orsamus Cole, chief justice, and 
William P. Lyon, Harlow 8. Orton, David Taylor, and John B. 
Cassody, associate justices of said court—the following proceedings 
were had, inter alia, to wit: 


Remitittur of Clerk of Supreme Court. 


Tue Puasnrx Muruat Lire INSuRANCE ComMPpANY OF HARTFORD, 
Connecticut, Respondent, 
VS. 


Joun H. Watratn, Appellant. 
Appeal from circuit court, Milwaukee county, State of Wisconsin. 


This cause came on to be heard on appeal from the judgment of 
the circuit court of Milwaukee county, and was argued by counsel. 
On consideration whereof it is now here ordered and adjudged by 
this court that the judgment of the circuit court of Milwaukee 
county in this cause be, and the same is hereby, reversed, with costs 
against the said respondent, taxed at the sum of one hundred and 
twenty-two and ;*,°, dollars. 

And that this cause be, and the same is hereby, remanded 
oY to the said circuit court with directions to award a_venire 
facias de novo. 


STATE OF WISCONSIN, | 


’ é SS . 
Supreme Court, | 


I, Clarence Kellogg, clerk of the supreme court of the State of 
Wisconsin, do hereby certify that I have compared the above and 
foregoing with the original order and judgment of the court in the 
above-entitled cause, and that it is a correct transcript therefrom. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at Madison, this eighteenth day of October, A. 
D. 1881. 

[SEAL. | CLARENCE KELLOGG, 
Clerk of the Supreme Court of the State of Wisconsin. 


(IEndorsed:) Filed April 11, ’82. J. Wechselberg, clerk. 
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Notice of Trial for May Term, 1882. 
Circuit Court, Milwaukee County. 


PHcnix Mutua Lire [NsuRANCE CompANy oF HARTFORD, CONN., 
Plaintiff, 
v8. 
JoHN H. Warratu, Defendant. 


. Please take notice that the above-entitled action will be brought 
to trial at the next term of the aforesaid court, to be held at the 
court-house in the city of Milwaukee, in the said county of 

60 Milwaukee, on the first Monday of May next, at the opening 
of court on that day, or as soon thereafter as counsel can be 


heard. 
April 21, 1882. 


Yours, «c., 
FINCHES, LYNDE & MILLER, 


PU APs Attys. 
To Jenkins, Elliott & Winkler, Att’y- for. Def't. 


Service of a copy of above notice admitted, this April 21, 1882. 
JENKINS, ELLIOTT & WINKLER, 
| Att’y- for Def't. 


Seragicne ye Note of issue in above-entitled cause. Finches, 
Lynde and Miller, pl’ffs att’y-. Jenkins, Elliott & Winkler, def't’s 
att’y-. Issue of fact for jury. Joined Aug. 26, 1880. Filed April 


21,1882. Julius Wechselberg, clerk. 
Order to Show Cause why Amended Answer should not be Filed, &e. 
Circuit Court, Milwaukee County. 


THE PHa@nix MutvuaL Lire [NsuRANCE CoMPANY OF HARTFORD, 
CONNECTICUT, 
|  ag’st 
JoHN H. WALRATH. 


Upon the record of this action and the bill of exceptions therein, 
and the remittitur from and the opinion of the supreme court upon 
the appeal herein, and upon the affidavit of James G. Jenkins filed 
herein February 24th, 1881, and the proposed amended answer filed 


herein on said day— 
61 It is, on motion of Jenkins, Elliott and Winkler, attorneys 


for defendant— 
Ordered, That the plaintiff show cause before this court at the 
court-house, in the city of Milwaukee, on the 20th day of May, 1882, 
at the opening of the court on that day, or as soon thereafter as 
counsel can be heard, why the proposed amended answer offered 
and asked to be filed and ere here'n at the former trial of this 
cause, and now on file in the record, should not be filed and served 
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as the amended answer of the defendant, and stand as such answer 
of the defendant. 
It is further ordered, That a copy of this order be served on the 
plaintiff or its attorneys on or before the 15th of May, instant. 
Dated Milwaukee, May 15th, 1882. 


By the court: 
CHARLES A. HAMILTON, Judge. 


(Endorsed:) Service of the within admitted May 13th, 1882. 
Finches, Lynde & Miller, pl’ff. att’ys. Filed May 20, 1882. J. 
Wechselberg, clerk. 


Motion of Plaintiff for Bill of Particulars of the Defense. 
Circuit Court, Milwaukee -County. 


Tue Puasnrx Mutruat Lire INSURANCE COMPANY 
vs. 
JoHN H. WALRATH. 


52 And now comes the said plaintiff, The Phoenix Mutual Life 

Insurance Company, by Finches, Lynde & Miller, its attor- 
neys, and moves the court that the said defendant be ordered to 
furnish the plaintiff within 20 days, as follows, to wit: First, a bill 
of particulars of the defence in the amended answer contained : 

1. By stating the number of sub-agents in said States and Terri- 
tory appointed by the defendant, in pursuance of the alleged con- 
tract between plaintiff and defendant, and who entered into contract 
with and gave bonds for the faithful discharge of their duties to the 
plaintiff, and by giving their names and date of appointment, and 
by stating how many and which of said sub-agents were appointed 
upon salaries, and how many and which upon commissions. 

2. By giving an itemized statement of the alleged losses and dis- 
bursements of said defendant in the payment of salaries, which, as 
is alleged, were upwards of $25,000 over and above all commis- 
sions received, by stating when and to whom such salaries were 

paid. 
63 >. By giving an itemized statement of the $11,000 which 
defendant alleges such sub-agents collected as premiums and 
made default or failed to pay over and which amount the plaintiff 
required defendant to pay, giving names of such defaulting agents, 
how much each was in default, when each was in default, and when 
the same was paid by the defendant to the plaintiff. 

4. By stating specially the dates when the $10,000 were obtained 
by the officers of the plaintiff from the defendant upon the faith of 
such alleged agreement, and to what officers of the plaintiff’s said 
sums were paid, giving the names of such officers. 

. By stating when, where, and with what persons or agents it has 
nt 1 the usual custom of the plaintiff in establishing agencies, such 
as the defendant’s, to permit the agents to have and to recognize 
their right to property right in the “business of such agency and to 
sanction their right to sell the same and to recognize the rights of 
their heirs so to do. 
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6. By stating the number of policies, on which the annual 

64 premiums collectible by or through defendant’s agency were 

about $40,000, and by stating what was the lifetime of each 

of such policies, how many and which of them were life policies, and 

how many and which of them were only for a term of years and for 
what term of years. 

7. By stating how many and which of the policies, on which the 
annual premiums collectible by or through defendant’s agency were 
about $40,000, have expired by forfeiture, or time, or death. 

8. By setting out in full each and all the rules adopted by the 
plaintiff for the purchase or sale of such ageucies by which the 
alleged agency of defendant was worth $10,000. 

Second. A bill of particulars of the counter-claim in the said 
amended answer contained : 

1. By stating the number of sub-agents in said States and terri- 
tory appointed by the defendant in pursuance of the alleged con- 
tract between plaintiff and defendant, who entered into contract 
with, and gave bonds for the faithful discharge of their duties to, the 

the plaintiff; and by giving their names and date of appoint- 
65 ment and by stating how many and which of said sub-agents 

were appointed upon salaries,and how many and which upon 
commissions. | 

2. By giving an itemized statement of the alleged losses and dis- 
bursements of the defendant in the payment of such salaries, which, 
as is alleged, were upwards of $25,000 over and above all commissions 
received, and by stating when and to whom such salaries were paid. 

3. By giving an itemized statement of the $11,000 which defend- 
ant alleges such sub-agents collected as premiums and made default 
or failed to pay over, and which amount the plaintiff required de- 
fendant to pay, giving names of such defaulting agents, how much 
each was in default, and when each was in default, and when the 
same was paid by the defendant to the plaintiff. 

4. By stating specially the dates when the $10,000 were obtained 
by the officers of the plaintiff from the defendant upon the faith of 
such alleged agreement, and to what officers of the plaintiff’s said 

said sums were paid, giving the names of such officers. 
66 5. By stating when, where, and with what persons or agents 
it has been the usual custom of the plaintiff in establishing 
agencies, such as the defendant’s, to permit the agents to have and 
to recognize their right to property right in the business of such 
agency, and to sanction their right to sell the same and to recognize 
the rights of their heirs so to do. 

6. By stating the number of policies on which the annual pre- 
miums collectible by or through defendant’s agency were about 
$40,000, and by stating what was the lifetime of each of such poli- 
cies, and how many and which of them were life policies, how many 
and which of them were only for a term of years and for what 
term of years. 

7. By stating how many and which of the policies on which the 
annual premiums collectible by or through defendant’s agency were 
about $40,000 have expired by forfeiture, or time, or death. 


Pearnny acetate 
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8. By setting out in full each and all the rules adopted by the 
plaintiff for the purchase or sale of such agencies by which the ° 
alleged agency of defendant was worth $10,000, and for the 
67 costs of this motion. 
FINCHES, LYNDE & MILLER, 
P'ff’s Att’ys. 
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Order that the Defendant show cause why said Motion should not be 
Granted. 


Circuit Court, Milwaukee County. 


THe Puasnrx Mui at Lire INSURANCE COMPANY 7 
Us. 
Joun H. WALRATH. 


On the papers, records, and proceedings on file and of record in 
above-entitled action, and on annexed motion of the plaintiff— 

It is ordered, That the said defendant show cause before this 
court, in the court-room, in the city of Milwaukee, Wisconsin, on 
Saturday, June 3rd, 1882, at the opening of court on that day, or as 
soon thereafter as counsel can be heard, why the annexed motion 
should not be granted with costs, or why the plaintiff should not 
have such other or different relief as may seem just in the premises. 

It is further ordered, That in the meantime, and until the hear- 
ing and determination of said motion, all proceedings on the part 
of the defendant herein be stayed. 

It is further ordered, That a copy of this order be served 
68 on the attorneys of the defendant on or before Wednesday, 
May 31, 1882. 

Milwaukee, May 31st, 1882. 

CHARLES A. HAMILTON, 
Circuit Judge. 


(Endorsed:) Service of a copy admitted this 5Ist day of May, 
1882. Jenkins, Elhott & Winkler, def’t’s att’ys. Filed May 31, 
1882. J. Wechselberg, clerk. 

Affidavit of John H. Walrath. 


County OF MILWAUKEE, 8s: 


Circuit Court, Milwaukee County. | P 


Pua:ntix Mutrvat Lire INsuRANCE CoMPANY 
vs. 
JoHN H. WALRATH. 


JoHN H. Wacrartu, being duly sworn, says: That he is the de- 
fendant in the above-entitled action; that no demand for a bil of 
particulars, either as to the defensive matter or the count?r-claim 
alleged in the amended answer herein, has ever been made vpon 
deponent, or as he is informed and believes upon his attorneys, ex- 
cept so far as the order to show cause, dated May 31st, 1882, and 
served on said day, could be construed as such demand. 
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And deponent further says: That at the time the plaintiff 
69 terminated or sought to terminate deponent’s agency the 
books of such agency pertaining to such business, and claimed 
by the plaintiff as owner thereof, were demanded by and delivered 
to the plaintiff, to wit, on or about the 26th day of June, 1880; that 
such books will show and do show the number of sub-agents ap- 
pointed by deponent pursuant to his contract with the plaintiff who 
entered into contract with and gave bonds to the plaintiff for the 
discharge of their respective duties; that copies upon blank forms 
of all letters of appointment of sub-agents, except as presently men- 
tioned, were on file in deponent’s agency and were delivered to the 
plaintiff by deponent upon demand of the plaintiff upon the termi- 
nation of such agency, and as deponent believes, are now in posses- 
sion of the plaintiff; that such copies furnish the names and date of 
appointment of such sub-agents, and state whether appointed upon 
salary or upon commission; that the exceptions mentioned are as 
follows, @. ¢., E. Walrath appointed in 1866 for the country north 
and west of the Wisconsin river upon a commission of twen- 
70 ty-five per cent. upon all cash original policies, and 20 per 
cent. all original premiums collected on half-note policies, 
and 5 per cent. on all renewal premiums; which agency continued 
until February Ist, 1874, when he .was employed upon a salary of 
$2,400, per annum and expenses; G. A. Fisk appointed in 1870 or 
1871, for Michigan and Wisconsin, as deponent now remembers 
upon the same commission as that given E. Walrath, which con- 
tinued until August 21st, 1871, when his compensation was changed 
to a salary of $900.00 per annum and expenses, and so continued 
until the termination of such agency; there may have been one or 
two other exceptions, which deponent cannot, now definitely recall, 
and which he cannot ascertain without an examination of the said 
books of said agency, and copy letters of appointment, now in posses- 
sion of the plaintiff. 

And deponent further says: That he could not state the number of 
sub-agents, or give their names, or dates of appointment, or whether 

upon salary or commission, nor when, nor to whom, salaries 
71 . were paid without reference to said books and letters of ap- 

pointment, now in possession of plaintiff, and that he has no 
means to obtain the same except vy refurence to said books and 
papers, and that such inform tion is access:>te to plaintiff and not 
to this deponent. 

And depenent further says: That on or about the 17th day of June, 
1880, he furnished to the plaintiff a detailed statement of the 
amounts collected by sub-agents, and in respect to which default 
was made, with their «ames and the amount and date of each de- 
fault; that sucli statement was made up largely from the books of 
the agency, which the plaintiff claimed to own, and demanded, and 
received, and now has in its possession; chat such defaults arose 
from the collection and non-payment by them of premiums upon 
policies, which premiums were by deponent accounted for to the 
plaintiff from time to time, and very soon after they were respect- 
ively due, in the regular monthly rcyort and account current which 
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deponent was required to and did make, from time to time, to the 
plaintiff, and that all such monthly reports and accounts 

72 current are now in the possession and under the control of 
the plaintiff, as deponent verily believes. 

That, as deponent believes, the only defaulting sub-agent omitted 
from such statement was that of L. A. Crandall, who defaulted on 
or about February 3rd, 1878, to the amount of $129.45, which 
amount was accounted for by deponent to the plaintiff soon there- 
after in his regular and usual report. That such reports were regu- 
larly mailed to the company plaintiff, and draft also mailed to the 
company plaintiff, and its receipt from time to time acknowledged 
to deponent by letter from the secretary of said company plaintiff. 

And deponent further says: That there was kept at such agency ¢ 
policy register, consisting of two books, volumes one and two, which 
specified the number, date, amount, and kind and duration of every 
policy issued by the plaintiff through deponent’s agency,and showed 
the premium collectible cach year from said policies, and whether 

such policies were for life or for a term of, and what term of, 
79 years; and also showed the sub-agent through whom such 

policy was effected, and whether such policies had expired by 
forfeiture or time or death. 3 

That such books, in or about the month of June, 1880, at the time 
the plaintiff sought to terminate such agency, were demanded by, 
and were by deponent delivered to, the plaintiff, and, as deponent 
believes, are now in the custody and possession and under the con- 
trol of the plaintiff; that deponent has not any data from which he 
could niake a bill of particulars in respect to such policies, as de- 
manded by the plaintiff in subdivision 7 of both parts of the order 


to show to show cause aforesaid. 
JOHN H. WALRATH. 


Subscribed and sworn to before me, this 30th day of June, 1882. 
| A. G. MILLER, 
Notary Public, Mil. Co., Wis. 


(Endorsed :) Filed Sept. 4, 82. Julius Wechselberg, clerk. 


Order Denying Plaintiff’s Motion for Bill of Particulars. 
Circuit Court, County of Milwaukee. 


THe Puasntrx Mutuan INSURANCE Co. 
vs. 
JoHN H. WALRATH. 


74 And now, at this day, the court beiug well and sufficiently 

advised of and concerning the motion of plaintiff to compel 
the defendant to deliver a bill of particulars, as specified in said mo- 
tion, it is ordered that said motion be, and the same is hereby, over- 
ruled and denied, with ten dollars costs, with leave to the plaintiff 
to reply to the counter-claim in the defendant’s answer within 15 
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days from service of -this order, and upon payment of said ten dol- 


lars’ costs. 
Dated September 6, 1882. 
By the court: CHARLES A. HAMILTON, 
Qirewt Judge. 


(Endorsed :) Service admitted this 7th day of September, 1882. 
Finches, Lynde & Miller, pl’ff’s att’ys. Filed Sep.7, 1882. J. Wech- 
selberg, clerk. 


Exceptions of Plaintiff to Above Order. 
Circuit Court, Milwaukee County. 


THe PHuenrx Mutua. Lire INSURANCE CoMPANY OF Hartvorp, 
Connecticut, Plaintiff, 
against 
JOHN H. WaLrRatu, Defendant. 


And now comes the above-named plaintiff, by Fincnes, Lynde & 
Miller, its attorneys, and excepts to the order of the court made 
75 and entered in the above-entitled matter on the 6th day of 
September, A. D. 1882, which said order denies the plaintiff’s 
motion for a bill of particulars, and to each and every part of said 
order. 
Milwaukee, Sept. 7th, 1882. 
FINCHES, LYNDE & MILLER, 
PUff’s Att’ys. 


(Endorsed :) Filed Sep. 8, 1882. J. Wechselberg, clerk. 
Petition for Removal to U. S. Court. 
Circuit Court, Milwaukee County. 


THe PuHoaenrx Mutua. LIFE INSuRANCE CoMPANY OF HARTFORD, 
Connecticut, Plaintiff, 
vs. 
Joun H. Warratu, Defendant. 


To the circuit court of Milwaukee county, Wisconsin: 


The petition of the Phoenix Mutual Life Insurance Company of Hart- 
ford, Connecticut, the above-named plaintiff, respectively shows and 
alleges that at the date of the commencement of the above-entitled 
action, and long prior thereto, your petitioner was, and still is, a 
corporation organized and éxisting under and by virtue of the laws 
of the State of Connecticut, and that the defendant was and isa 
citizen of the State of Wisconsin; that the above-entitled action is 

now pending in the circuit court for Milwaukee county, 
76 Wisconsin; that the matter in dispute exceeds the sum of 
$500.00, exclusive of costs; and that the term of this court, 
commencing on the first Monday of October, A. D. 1882, is the first 
term of said court at which said cause could be tried ; and that it is 
not yet at issue and has not as yet been brought to trial ; and your 
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petitioner herewith presents a bond with William E. Thompson, a 
good and sufficient surety for its entering at the next term of the 
circuit court of the United States for the eastern district of Wiscon- 
sin, on the first day of its next session, a copy of the record in the 
above-entitled cause, copies of said process against defendant, and of 
all pleadings, depositions, testimony and other proceedings in the 
cause, and for the payment of all costs which may be awarded, if 
said circuit court shall hold this cause was wrongfully or improperly 
removed thereto, and also for the reappearing and entering special 
bail in said suit if special bail was originally requisite therein; and 
your petitioner hereby offers to furnish such additional security as 
this honorable court shall require. 
: 77 Wherefore your petitioner prays this court to accept said 


a Nt ee ct ma :, Ss 


: - petition and bond, and that the said above-entitled cause 
may be removed to the circuit court of the United States for the 


eastern district of Wisconsin, and that all proceedings in said Mil- 
waukee county court may be stayed, and that said court proceed no 
further in the said action, and that your petitioner may have such 
other, further, and different relief as it may be entitled to pursuant 
to the provisions of the acts of Congress in that behalf; and vour 
petitioner will ever pray, Xe. : 
FINCHES, LYNDE & MILLER, | 
Attorneys for Petitioner “The Phanix Mutual Life Insurance ey 
Company of [lartford, Connecticut.” 


Undertaking on Removal to U. S. Court. | 


Know all men by these presents, that we, The Phoenix Mutual 
Life Insurance Company of Hartford, Connecticut, as principal, and 
William E. Thompson, as surety, are held and firmly beund unto 
John H. Walrath, in the sum of five hundred dollars to be paid to 
the said John H. Walrath, his executors, administrators or assigns; 

to which payment well and truly to be made and done we | 
78 bind ourselves, our heirs, executors, and administrators, | 
jointly and severally, firmly by these presents. 

Sealed with our seals, the 15th day of September, A. D. 1882. 

Whereas the above-bounden The Phcenix Mutual Life Insurance 
Company of Hartford, Connecticut, has petitioned the circuit court 
for Milwaukee county, State of Wisconsin, for the removal of a cause . 
therein pending, wherein The Phcenix Mutual Life Insurance Com- 
pany of Hartford, Connecticut, is plaintiff, and John H. Walrath is 4 
defendant, to the circuit court of the United States for the eastern 
district of Wisconsin, pursuant to the provisions of the acts of Con- 
gress In that behalf: 

Now, therefore, the condition of the above obligation is such, that 
if the above-bounden The Phoenix Mutual Life Insurance Company | 
of Hartford, Connecticut, shall enter in such circuit court, on the first | 
day of its next session, a copy of the record in such suit, eopies of 
the process against defendant, and of all the pleadings, depositions, 

testimony, and other proceedings in the cause, and shall pay 
79 ~~ all costs that may be awarded by said circuit court, if said 
court shall hold that such, suit was wrongfully or improperly 
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removed thereto, and shall also then and there appear and enter 
special bail in such suit, if special bail was originally requisite 
therein, then this obligation shall be null and void; otherwise, of 
force. 


PHGENIX MUTUAL LIFE INSURANCE 


COMPANY, SEAL. 
By J. M. HOLCOMBE, Secretary. SEAL. 
WILLIAM E. THOMP-ON. SEAL. | 


In presence of— 
HARRY CORNWELL. 
GEO. R. MILLER. 


STATE OF WISCONSIN, Pa 


I, William E. Thompson, of Milwaukee, county of Milwaukee, and 
State of Wisconsin, the surety named 11. the foregoing bond, being 
duly sworn, do depose and say: That Iam a resident of the State of 
Wisconsin and a property holder therein ; that [ am worth the sum 
of five hundred dollars over and above all my debts and liabilities, 
and exclusive of property by law exempt from execution. 


WILLIAM E. THOMP-ON. 


Subseribed and sworn to before me, this 138th day of September, 
A. D. 1882. | 
[SEAL. ] GEORGE P. MILLER, 
: Notary Public, Milwaukee County, Wisconsin. 


80 Order of Removal to U. S. Court. 
Tue STATE OF WISCONEIN: 
Circuit Court, Milwaukee County. 


THe Poasnrx Muruant Lire INsurANCE CoMpANY OF HARTFORD, 
Connecticut, Plaintiff, 
vs. : 
Joun H. Warratu, Defendant. 


Upon filing the petition of the Pheonix Mutual Life Insurance 
Company of Hartford, Connecticut, for removal of above-entitled 
action to the circuit court of the United States forthe eastern dis- 
trict of Wisconsin, and the bond thereto attached, showing that all 
the proceedings for the removal! of said above-entitled action into 
the cireuit court of the United States for the eastern district of Wis- 
consin, pursuant to the statute in such case made and provided, have 
been taken, and that said,suit 1s one proper for such removal, and 
on motion of Finches, Lynde & Miller, attorneys for the petitioner— 

It is hereby ordered, That said suit be, and the same hereby is, re- 
moved into the circuit court of the United States for the eastern 

district of Wisconsin, and the clerk of this court is hereby 


81 directed tc transmit and deliver to the clerk of the circuit 
eourt of the United States for the eastern district of Wiscon- 
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sin, copies of the record, and of the process against said petitioner, 
and of all pleadings, depositions, testimony, and other proceedings 
in the cause, and that the bond filed is hereby approved, and that 
all proceedings in this court are hereby stayed. 
Dated, Milwaukee, September 14, A. D. 1582. 
By the court: CHARLES A. HAMILTON, 
Circuit Judge of Milwaukee Caunty Cirewit Court. 


(Indorsed:) Filed Sept. 14, 1882. Julius Wechselberg, clerk. 
Copy of Docket Entries. 
Circuit Court, Milwaukee County. June Term, 1880. 
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LLARTRORD. CONNECTICUT ' 
el , > Money 
enon Demand. 
Joun Tl. WALRATII. 


Finches, Linde & Miller. 
JuLty 19, 1880. 


And now comes the plaintiff in the above-entitled action, by 
inches, Lynde & Miller, its attorneys, and files its summons with 
certificate of service endorsed thereon as follows: 

Milwaukee county, ss: T certify that at the city and county of 

82 Milwaukee, on the 19th day of July, A. D. 1880, T served the 

within summons on the within-named def’t John I. Wal- 

rath, personally, by delivering to and leaving with him a true copy 
thereof. Fees, $1.40. Peter Van Vechten, Jr., sheriff. 

Same times comes the plaintiff by Finches, Lynde & Miller, and 
on the affidavit of George S. Miller moves the court for an order of 
arrest. Undertaken given and approved. E. H. Broadhead & H. 
if. Camp, sureties. Bail of defendant fixed at $12,000, Order of 
arrest granted. The undertaking of plaintiff fixed at $500.00, & bond 
W sureties approved, 

July 19 & 21, 1S80.— Atlidavit, undertaking of pl’ff, & order of 
arrest filed. Undertaking on arrest filed. 

Aug. 7, 1880.—Complaint filed. 

Sept. 6, 1S80.—Examination of John Walrath & order to show 
cause filed. 

Sept. 15, 1880.—And now comes the plaintiff, by Finches, L. & 
M., its att’ys, & upon the order to show cause herein, moves the 
court to compel the defendant to answer the questions & each of 

them asked of him by the counsel for the plaintiff at the time 
83 of the taking of said deposition & which he refused to answer. 

The defendant, by Jenkins, Elhott & Winkler, appeared in 
opposition thereto, & counsel having been heard— 

It is ordered that said motion be granted as far as relates to ques- 
tion No.6 & dented as to the balance of the questions. Objected to, & 
that the papers be certified back to the master to proceed with the 
eXamination. 

Sept. 17, 1ss0.—F*urther examination of John Walrath filed, & 
order filed. 
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Sept. 18, ’80.—Notice of trial, &c., filed. 
Nov. 15, 1880.—Hearing on order to show cause continued for 
one week. 

Dec. 20, ’50.—Hearing on motion continued to next motion day. 

Dee. 30, 1S80.—Notice of trial & note of issue filed. 

Jan’y 3, 1881.—And now comes th» plaintiff, by Finches, L. & M., 
its attorneys, and, upon the order filed herein on the 17 day of 
Sept., 1850, moves the court to compel the defendant to answer the 
questions and each of them asked of him by the counsel for the 
plaintiff at the time of the taking of the continuation of the deposi- 
tion herein and which he refused to answer; the defendant ap- 

peared by Jenkins, Elhott & Winkler, his attorneys, in oppo- 
S4 sition thereto, and, counsel having been heard, the court takes 
the matter under advisement. 

Jan’y 10, 1851.—And_ now at this time the court being well and 
sufficiently advised of and concerning the plaintiff’s motion to com- 
pel the defendant to answer certain questions asked of him by the 
counsel for the plaintiff— 

It is ordered that the defendant answer all questions in the exam- 
ination of said defendant returned by the court commissioner, 
marked “ Answer, D. W. 8S.” | 

Jan. 11, 1881.—Order filed. 

Jan. 15, 1881.—Exceptions to order of Jan. 11, 1881, filed. 

Feb’y 23, 1881.—Answer filed. And now comes the plaintiff, by 
inches, Lynde & Miller, its attorneys, and the defendant, by 
Jenkins, El:iott & Winkler, his attorneys, and this cause having 
been reached in its order on the callendar and the cause being at 
issue a jury is called who come, to wit, Charles Andrews, Leon 
Howard, A. Schwind, Chas. K. Sweetland, J. B. Neuer, Adolph 
Eimermann, A. E. Bloss, Thos. Murray, J.S. Mitchell, Wm. Langton, 

J. B. Pieree, & C. H. Stone, twelve good and lawful men of 
SO the county who, being duly tried, impaneled & sworn, the trial 

proceeded, and, not being concluded during the day, court 
adjourned to Feb. 24, 1881. 

Ieb’y 24, 1881.—Court opened, the jury in the box, and the trial 
proceeded ; and, plaintiff having rested, the defendant moved the 
court for leave to amend his answer, which was opposed by plain- 
tiff; and, respective counsel having been heard, said motion was 
denied. 3 

Def’t excepted, and the trial proceeded, and, the proofs having 
been examined, inspected, and submitted, the jury, by direction of 
the court, find for the plaintiff, and assess its damages at $9,172.22. 

The defendant excepted to the direction of the court to the jury 
to find for the plaintiff. 

A stay of proceedings was granted for 60 days. Affidavit of J. G. 
Jenkins filed. Defendant was allowed permission to file his amended 
answer, within a short time, as of to-day. Judge’s charge filed. 
Amended answer filed. 

Keb’y 28, 1881.—Motion for new trial filed. 

May 2, 1881.—Stipulation filed and judgment filed, as follows : 

This action being at issue, and having been tried on the issue of 
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fact, before the Honorable David W. Small, judge of this | 
86 court, and a jury, on the 23 & 24 days of February, A. D. “ 

1881, and the verdict of the jury having been entered, where- 
by they find for the plaintiff, and assess its damages at the sum of 
nine thousand one hundred and seventy-two dollars and twenty-two 
cents, how, upon motion of Finches, Lynde & Miller, attorneys for 
the plaintiff, it is hereby adjudged that the Phoenix Mutual Life In- 
surance Company of Hartford, Connecticut, the plaintiff, recover of 
John H. Walrath, the defendant, the aforesaid sum of ninety-one 
hundred and seventy-two dollars and twenty-two cents, together with 
the sum of one hundred ninety-two dollars thirty-nine cents costs 
and disbursements, amounting in the whole to the sum of nine < 
thousand three hundred sixty-four ,°5\y- | 


JULIUS WECHSELBERG, Clerk. 


Statement: 
nee $9,172 22 
a 192. 39 


$9,064 61 


Judgment docketed May 2, 1881, at 12.50 o’clock p. m. 

June 29, 1881.—Undertaking on appeal. 4 notices of appeal filed, 
as follows: 

GENTS: Please take notice that the defendant, John H. 
87 Walrath, hereby appeals to the supreme court of the State of 
Wisconsin from the judgment rendered by the circuit court 
of the county of Milwaukee in the above-entitled action, in favor of 
the plaintiff above named, against the above-named defendant, John 
H. Walrath, for the sum of nine thousand three hundred and sixty- 
four dollars and sixty-one cents, and from the whole and every part 
of said judgment. | 
Dated Milwaukee, June 28, 1881. co 
Yours, &e., 2 JENKINS, ELLIOTT & WINKLER, 
Attys for Def't. 


To Finches, Lynde & Miller, Esqrs., pltt’s att’ys. 


JULIUS WECHSELBERG, Ese., Clerk. 


cnn rer asc. 


June 29, 1881.—Original records remitted to clerk of supreme 
court, at Madison, Wisconsin. 

Sept. 10, 1851.—Bill of exceptions filed. 

Sept. 10, 1851.—Buill of exceptions sent to supreme court, at Madi- 
son. 

March 10, 1882.—Undertaking for defendant in $10,000.00, with 
R. HW. Ishain & J. D. Condit as sureties, filed. 

April 11, 1882.—Original records received from clerk of supreme 
court and placed on file, together with remittitur, as follows: 


=< 


This cause came on to be heard on appeal from the judgment of 
the circuit court of Milwaukee county, and was argued by 

8S counsel. On consideration whereof, it is now here ordered 
and adjudged by this court that the judgment of the circuit 


OF HARTFORD, CONNECTICUT, VS. JOHN H: WALRATH. 45 


court of Milwaukee county in this cause be, and the same hereby is, 
reversed, and costs against the said respondent, taxed at the sum of 
one hundred and tw enty-two and js, dollars; and that this cause 
be, and the same is hereby, remanded to the said circuit court, with 
directions to award a venire facias de novo. Same time certified copy 
[of] opinion by Taylor, J., filed. 

April 21, $3 —Notice of trial & note of issue filed. 

Mav 20, 1882.—Order to show cause filed. 

And now comes the defendants, by Jenkins, Elliott & Winkler, his 
attorneys, and moves the court that the proposed amended answer 
herein, heretofore filed, stand as the amendéd answer herein ; and, 
the plaintiff appearing by Finches, Lynde & Miller, its attorneys, 
and counsel having been heard— 

Ordered, That the amended answer stand as the answer herein, 
the plaintiff to have 20 days from this date in which to reply, and - 

this cause stand for trial at this term, without costs. 
89 May 31, ’82.—Motion for bill of particulars filed. 
June 10, 1882.—Hearing on motion continued to next 
motion day. 

June 24, 1882.—Hearing on motion continued to next motion 
day. 

June 24, 1882.—Hearing on motion continued to next motion 
day. 

July 3, 1882.—Hearing on motion continued to next motion day. 

July 15, '$2.—Hearing on motion continued to September next, 
and a stay of proceedings i is granted. 

Sept. 4, 1882. avit of John H. Walrath filed. 

September 4, 1882.—And now comes the plaintiff, by Finches, 
Lynde & Miller, its attorneys, and on the order to show cause herein, 
moves the court that the defendant be required to furnish a bill of 
particulars, and the defendant appearing by Jenkins, Elhott & 
Winkler, and, counsel having been heard, the court takes the matter 
under advisement. 

September 6th, 1882.—And now at this time, the court being 
well and sufficiently advised of and concerning the -plaintiff’s 

motion herein, that the defendant be required to furnish a 
90 bill of particulars: It is ordered and adjudged by the court 

that said motien be and hereby is denied; and it is further 
ordered that the plaintiff have fifteen days to reply to the defend- 
ant’s answer herein. 

September 7th, 1882.—Order filed as follows: And now at this 
day, the court being well and sufficiently advised of and concern- 
ing the motion of plaintifi to compel the defendant to deliver a 
bill of particulars as specified in said motion: It is ordered that 
said motion be and the same is hereby overruled and denied, with 
ten dollars costs, with leave to the plaintiff to reply to the counter- 
claim in the defendant’s answer within 16 days from. service of the 
order, and upon payment of said ten dollars’ costs. 

Dated September 6, 155 2. 

By the court: CHARLES A. HAMILTON, 

Circuit Judge. 
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September 8th, 1882 ——Exceptions to order filed as follows: And 
now comes the above-named plaintiff, by Finches, Lynde & Miller, 
its attorneys, and excepts to the order of the court, made and en- 
tered in the above-entitled matter on the 6th day of September, 

A. D. 1882, which said order denies the plaintiff's motion for 
OI a bill of particulars and to each and every part of said 
order. 

Milwaukee, Sept. 7th, 1882. 

FINCHES, LYNDE & MILLER, 
PUtis Attys. 


September 14, 1582.—Petition, undertaking & order for removal 
of cause to circuit court of the United States, filed as follows: 

Upon filing the petition of the Phanix Mutual Life Insurance 
Company of Ilartford, Connecticut, for removal of above-entitled 
action to the circuit court of the United States for the eastern district 
of Wisconsin, and the bond thereto attached, showing that all the 
proceedings for the removal of said above-entitled action into the 
cireuit court of the United States for the eastern distriet of Wiscon- 
sin, pursuant to the statute in such case made and provided, have 
been taken, and that said suit is one proper for such removal, and 
on motion of Finches, Lynde & Miller, attorneys for the petitioner— 

It is hereby ordered that said suit be, and the same hereby is, re- 
moved into the circuit court of the United States for the eastern 
district of Wisconsin, and the clerk of the court is hereby directed 

to transmit and deliver to the clerk of the cireuit court of the 
92 United Statee for the eastern district of Wisconsin copies of 

the record, and of the process against said petitioner, and of 
all pleadings, depositions, testimony, and other proceedings in the 
eause, and that the bond filed is hereby approved, and that all pro- 
ceedings in this court are hereby stayed. 

Dated Milwaukee, September 14, A. D. 1882. 

By the court: 

CHARLES A. HAMILTON, 
Cirenit Judge of Milwaukee County Cirewit Court. 


Certificate of Clerk to Return to U. S. Court. 


THE STATE OF WIsCONSIN, | 
Milwaukee County, j 


SS. 


Circuit Court, Milwaukee County. 


Toe Puasnix Murvan Lire Insurance Company or IHLArtrrorpb, 
Connecticut, Plaintiff, 
against 
Joun TH. Wartratu, Defendant. 


I, Julius Wechselberg, clerk of the circuit court in and for the 
county of Milwaukee, and State of Wisconsin, do hereby certify that 
| have compared the foregoing copy with the original entries, and 
that the same is a true and correct transcript of the whole and every 
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part of all entries, orders and minutes in the books of the 
93 clerk in the above-entitled action, and that the process, plead- 

ings, and other papers hereunto annexed are the originals 
and all the papers filed in the above-entitled action, and that the 
same are herewith transmitted to the clerk of the circuit court of 
the United States for the eastern district of Wisconsin, pursuant to 
an order of said court on file herein. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court at Milwaukee, the fifteenth day of Sep- 
tember,.A. D. 1582. | 

[SEAL. ] JULIUS WECHSELBERG, 
Clerk of the Cireuit Court, Milwaukee County, Wisconsin, 
By D. H. HENSHAW, Deputy Clerk. 


Fees for change of venue, $1. 


94 Motion of Defendant to Remand Proceedings in U. S. Circuit 
Court. 


November 11, 1882.—This day, came the defendant by his coun- 
sel, Messrs. Jenkins, Elliott & Winkler, and moved the court to re- 
mand this cause to the circuit court for Milwaukee county, for rea- 
sons filed, as follows: 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


Tne Prasxix Mutuat Lire Insurance Company oF IIArtTForD, 
CONNECTICUT, 
US, 
JouN WALRATH. 


And now comes the said defendant by Jenkins, Elliott & Wink- 
ler, his attorneys, appearing herein especially, and for the purposes 
of this motion only, and moves the court now here to remand this 
cause to the circuit court of the county of Milwaukee, State of Wis- 
consin, from whence the same came, and that this court proceed no 
further therein upon the grounds: ° 

First. That this court hath not acquired and has not jurisdiction 
of this cause. 

Second. That the petition for removal of this cause from 

95 the said circuit court of Milwaukee county to this court and 

filed in said circuit court of Milwaukee county, on the 14th 

day of September, 1882, discloses no grounds for the removal of said 
cause. 

Third. That said petition was neither signed by the party plain- 
tiff, nor verified by the plaintiff, nor by any one in its behalf. 

Fourth. That said petition was not filed in this cause, in the said 
State court, pefore or at the term at which such cause could be first 
tried, nor before the trial thereof. 

Fifth. That said cause had, prior to the filing of said petition, been 
in fact tried in said State court and judgment rendered therein. 

This motion is founded upon all the papers, pleadings, proceed- 
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ings, and records of this cause now on file with the clerk of this 
court, and upon the affidavit of James G. Jenkins bereto annexed 
and filed herewith. : 
Dated November 10th, 1582. . 
JOUN HT. WALRATH, 
By JENKINS, ELLIOTT & WINKLER, 
His Attornegs for this Motion. 
JENKINS, ELLIOTT & WINKLER, 
Atty’s for Motion. 


O15 Affidavit of Jas. G. Jenkins Accompanying Motion to Remand. 


KASTERN District oF WISCONSIN, 88° 


Cireuit Court of the United States for the Eastern District of 
Wisconsin. 


Tue Puasnrx Mutrvau Lire Insuranck Company or HARTFORD, 
CONNECTICUT, 
VS, 


Joun HH. WALRATH. 


James G. Jenkins, being duly sworn, savs: That he was one of 
the attorneys for the defendant in this cause while the same was 
pending in the State court, and had special charge of the conduct 
thereof on the part of the defendant. That said action was com- 
meneced on the 19th day of July, 1580, in the eireuit court of Mil- 
waukee county, Wisconsin; that an issue of fact was duly joined in 
said action on the 26th day of August, 1580, by service of an 
answer; that said cause was duly noticed for trial for the October 
term, ISSO, of said circuit court, and placed upon the calendar of 
said court for trial at said term, which said term was the first term 
at which such cause could be first tried after Joining of Issue, 

but said cause was not tried at said term; that said cause 
97 was duly noticed for trial for the January, 1881, term of said 

court, and was placed upon the calendar thereof for trial; 
and at said term, and on the 25rd and 24th days of February, 1881, 
sald cause was tried before said court and a jury, and resulted ina 
verdict for the plaintiff, upon which judgment was duly entered 
and docketed, May 2nd, 1881; on June 29th, 1881, the defendant 
duly appealed from such judgment to the supreme court of the 
State of Wisconsin, and said cause was duly argued in said last- 
named court, and on October Sth, 1881, the said supreme court re- 
versed said judgment and ordered a new trial in said action; that 
the records of said cause, with the proper remittitur from = said 
supreme court, Was filed in the circuit court of Milwaukee county 
April 11th, 1882, and said cause was thereafter duly noticed for 
trial for the May term, 1882, of said court, and was placed upon the 
vulendar of said court for trial; on May 20th, 1882, the said circuit 

court permitted an amendment of defendant’s answer, and 
9S allowed the plaintiff twenty days to reply thereto, and that 
said cause stand for trial at said May term. On May dist, 
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removed thereto, and shall also then and there appear and enter 
special bail in such suit, if special bail was originally requisite 
therein, then this obligation shall be null and void; otherwise, of 


force. 
PHOENIX MUTUAL LIFE INSURANCE 
COMPANY, SEAL. | 
By J. M. HOLCGMBE, Secretary. SEAL. 
WILLIAM E. THOMP-ON. SEAL. | 


In presence of— 
HARRY CORNWELL. 
GEO. R. MILLER. 


STATE OF WISCONSIN, | 
Milwaukee County, 5 


s 
Ov e« 


I, William E. Thompson, of Milwaukee, county of Milwaukee, and 
State of Wisconsin, the surety named in the foregoing bond, being 
duly sworn, do depose and say: That Iam a resident of the State of 
Wisconsin and a property holder therein ; that I am worth the sum 
of five hundred dollars over and above all my debts and liabilities, 
and exclusive of property by law exempt from execution. 


WILLIAM E. THOMP-ON. 


Subscribed and sworn to before me, this 13th day of September, 
A. D. 1882. ; 
[SEAT. ] GEORGE P. MILLER, 
Notary Public, Milwaukee County, Wisconsin. 


SO Order of Removal to U. S. Court. 
THe STATE OF WISCONSIN: 
Circuit Court, Milwaukee County. 


THe PHa:nix Mutruat Lire INsurANcE ComMpANY OF HARTFORD, 
Connecticut, Plaintiff, 
vs. 
-Jonun H. Warratn, Defendant. 


Upon filing the petition of the Phoenix Mutual Life Insurance 
Company of Hartford, Connecticut, for removal of above-entitled 
action to the circuit court of the United States forthe eastern dis- 
trict of Wisconsin, and the bond thereto attached, showing that all 
the proceedings for the removal of said above-entitled action into 
the circuit court of the United States for the eastern district of Wis- 
consin, pursuant to the statute in such case made and provided, have 
been taken, and that said suit is one proper for such removal, and 
on motion of Finches, Lynde & Miller, attorneys for the petitioner— 
It is hereby ordered, That said suit be, and the same hereby is, re- 
moved into the circuit court of the United States for the eastern 
district of Wisconsin, and the clerk of this court is hereby 

81 directed to transmit and deliver to the clerk of the circuit 
court of the United States for the eastern district of Wiscon- 
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sin, copies of the record, and of the process against said petitioner, 
and of all pleadings, depositions, testimony, and other proceedings 
in the cause, and that the bond filed is hereby approved, and that 
all proceedings in this court are hereby stayed. 
Dated, Milwaukee, September 14, A. D. 1882. 
By the court: CHARLES A. HAMILTON, 
Ciycuit Judge of Milwaukee Caunty Circuit Court. 


(Indorsed:) Filed Sept. 14, 1882. Julius Wechselberg, clerk. 


Copy of Docket Entries. 
Circuit Court, Milwaukee County. June Term, 1880. 


The Puaexntx Mourvau Lite INsturanck ComMpANy we C570 


Tey 
HaArtrrornD, CONNECTICUT, 
i Money 


prone Demand 
Joun HH. WaLRAtH. | eee en 

inches, Linde & Miller. : 

Juty 19, 1880. 

And now comes the plaintiff in the above-entitled action, by 
inches, Lynde & Miller, its attorneys, and files its summons with 
certificate of serviee endorsed thereon as follows: 

Milwaukee county, ss: I certify that at the city and county of 

82 Milwaukee, on the 19th day of July, A. D. 1880, I served the 

within summons on the within-named def’t John H. Wal- 

rath, personally, by delivering to and leaving with him a true copy 
thereof. Fees, 81.40. Peter Van Vechten, Jr., sheriff. 

Same times comes the plaimtiff by Finches, Lynde & Miller, and 
on the affidavit of George S. Miller moves the court for an order of 
arrest. Undertaken given and approved. E. H. Broadhead & H. 
if. Camp, sureties. Bail of defendant fixed at $12,000. Order of 
arrest granted. The undertaking of plaintiff fixed at $500.00, & bond 
& sureties approved, 

July 19 & 21, 1SSO.— Affidavit, undertaking of pI ff, & order of 
arrest filed. Undertaking on arrest filed. 

Aug. 7, ISS8O.—Complaint filed. 

Sept. 6, 1SS0.—Examination of John Walrath & order to show 
cause filed, 

Sept. 15, 18S0.—And now comes the plaintiff, by Finches, L. & 
M., its att'vs, & upon the order to show eause herein, moves the 
court to compel the defendant to answer the questions & each of 

them asked of him by the counsel for the plaintiff at the time 
8:3 of the taking of said deposition & which he refused to answer. 

The defendant, by Jenkins, Elliott & Winkler, appeared in 
opposition thereto, & counsel having been heard— 

lt is ordered that said motion be granted as far as relates to ques- 
tion No. 6& denied as to the balance of the questions. Objected to, & 
that the papers be certified back to the master to proceed with the 
examination. 

Sept. 17, 1Ss0.—Further examination of Jonny Walrath filed, & 
order filed. 
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Sept. 18, ’80.—Notice of trial, &c., filed. 

Noy. 15, 1880.—Hearing on order to show cause continued for 
one week. 

Dec. 20, ’80.—Hearing on motion continued to next motion day. 

Dec. 30, 1880.—Notice of trial & note of issue filed. 

Jan’y 3, 1881.—And now comes the plaintiff, by Finches, L. & M., 
its attorneys, and, upon the order filed herein on the 17 day of 
Sept., 1880, moves the court to compel the defendant to answer the 
questions and each of them asked of him by the counsel for the 
plaintiff at the time of the taking of the continuation of the deposi- 
tion herein and which he refused to answer; the defendant ap- 

peared by Jenkins, Elliott & Winkler, his. attorneys, in oppo- 
84 sition thereto, and, counsel having been heard, the court takes 
the matter under advisement. 

Jan’y 10, 1881.—And now at this time the court being well and 
sufficiently advised of and concerning the plaintiff’s motion to com- 
pel the defendant to answer certain questions asked of him by the 
counsel for the plaintiff— 

It is ordered that the defendant answer all questions in the exam- 
ination of said defendant returned by the court commissioner, 
marked “ Answer, D. W. 38.” 

Jan. 11, 1881.—Order filed. 

Jan. 15, 1881.—Exceptions to order of Jan. 11, 1881, filed. 

Feb’y 23, 1881.—Answer filed. And now comes the piaintiff, by 
Finches, Lynde & Miller, its attorneys, and the defendant, by 
Jenkins, Elliott & Winkler, his attorneys, and this cause having 
been reached in its order on the callendar and the cause being at 
issue a jury is called who come, to wit, Charles Andrews, Leon 
Howard, A. Schwind, Chas. K. Sweetland, J. B. Neuer, Adolph 
Eimermann, A. EF. Bloss, Thos. Murray, J.S. Mitchell, Wm. Langton, 

J.B. Pierce, & C. H. Stone, twelve good and lawful men of 
85 the county who, being duly tried, impaneled & sworn, the trial 

proceeded, and, not being concluded during the day, court 
adjourned to Feb. 24, 1881. 

Keb’y 24, 1881.—Court opened, the jury in the box, and the trial 
proceeded ; and, plaintiff having resfed, the defendant moved the 
court for leave to amend his answer, which was opposed by plain- 
tiff; and, respective counsel having been heard, said motion was 
denied. 

Def’t excepted, and the trial proceeded, and, the proofs having 
been examined, inspected, and submitted, the jury, by direction of 
the court, find for the plaintiff, and assess its damages at $9,172.22. 

The defendant excepted to the direction of the court to the jury 
to find for the plaintiff. 

A stay of proceedings was granted for 60 days. Affidavit of J. G. 
Jenkins filed. Defendant was allowed permission to file his amended 
answer, Within a short time, as of to-day. Judge’s charge filed. 
Amended answer filed. 7 

Keb'y 28, 1881.—Motion for new trial filed. 

May 2, 1881.—Stipulation filed and judgment filed, as follows : 

This action being at issue, and having been tried on the issue of 


1 


oe Wegsnpason preween tenia wes 


eee nee 


. 
spiecchuptnn PUES NTRS AD Saree api a soon Weaee 
nn pe paren gaa A AE AAA ACEC ay A 


ao 


mon fee 


; 
t 
:) 
7 
sft 
tg) 
g: 
; 


ee a a RR Oe ee ON Tee lente pe Oe Ne an Se tee nti ermrene bee 
“ - 2 : C rare 
= ate nae ae aT a ee an arg 


cts ete oe ton 


ws ved pguchoealett deeper ptepans 


Ae he A RE 28 a gare le Wann Hee an eee OOO 
IFAT GAG GE SPAY Ry sce ene 


Aa 5 Da ean Bd tl Mt ahs omnia ne S 


44 THE PHCENIX MUTUAL LIFE INSURANCE COMPANY 


fact, before the Honorable David W. Small, judge of this 
86 court, and a jury, on the 23 & 24 days of February, A. D. - 
1881, and the verdict of the jury having been entered, where- ' 
by they find for the plaintiff, and assess its damages at the sum of 
nine thousand one hundred and seventy-two dollars and twenty-two 
cents, now, upon motion of Finches, Lynde & Miller, attorneys for 
the plaintiff, 1t is hereby adjudged that the Phoenix Mutual Life In- 
surance Company of Hartford, Connecticut, the plaintiff, recover of 
John H. Walrath, the defendant, the aforesaid sum of ninety-one 
hundred and seventy-two dollars and twenty-two cents, togeth ‘vith 
the sum of one hundred ninety-two dollars thirty-nine cents costs 
and disbursements, amounting in the whole to the sum of nine -— 
thousand three hundred sixty -iour 


JULIUS WECHSELBERG, Clerk. 
Statement: 


nT $0,172 22 
ti cethiniziteceiianciicieaninees 182 


$9,364 61 


Judgment docketed May 2, 1881, at 12.50 o’cloek p. m. 
June 29, 1851.—Undertaking on appeal. 4 notices of appeal filed, 
as follows: 
GENTS: Please take notice that the defendant, John H. 
87 Walrath, hereby appeals to the supreme court of the Scate of 
Wisconsin from the judgment rendered by the circuit court 
of the county of Milwaukee in the above-entitled action, in favor of 
the plaintiff above named, against the above-named defendant, John 
H. Walrath, for the sum of nine thousand three nundred and sixty- 
four dollars and sixty-one cents, and from the whole and every part 
of said judgment. 
Dated Milwaukee, June 25, 1881. | 
Yours, We, JENKINS, ELLIOTT & WINKLER, 
Attys for Def't. 
To Fuiches, Lynde & Miller, Esqrs., pVif’s att’ys. 


JULLUS WECHSELBERG, Ese., Clerk. 


June 29, 1881.—Original records remitted to clerk of supreme 
court, at Madison, Wisconsin. 
Sept. 10, 1881.—DBill of exceptions filed. | 
Sept. 10, 1851.—Bill of exceptions sent to supreme court, at Jradi- 
son. 
March 10, 1882.—Undertaking for defendant in $10,000.00, with 
R. Hl. Ishain & J. D. Condit as sureties, filed. 
April 11, 1882.—Original records received from clerk of supreme 
court and placed on file, together with remittitur, as follows: 


This cause came on to be heard on appeal from the judgment of 
the circuit court of Milwaukee county, and was argued by 

8S counsel. On consideration whereof, it is now here ordered 
and adjudged by this court that the judgment of the circuit 
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court of Milwaukee county in this cause be, and the same hereby is, 
reversed, and costs againvt the said respondent, taxed at the sum of 
one hundred and twenvy-two and ;45; dollars; and that this cause 
be, and the same is hereby, r nanded to the said circuit court, with 
directions to award a venire facias de novo. Same time certified copy 
[of ] opinion by Tavlor, J., filed. : 

April 21, ’82—Notice of trial & note of issue filed. 

May 20, 1882.—Order to show cause filed. 

And now comes the defendants, by Jenkins, Elliott & Winkler, his 
attorneys, and m: ves the court that the proposed amended ; eswer 
herein, heretofore filed, stand as the mended answer herein ; and, 
the plaintiff appearing by Fincher Lynde & Miller, its attorneys, 
and counsel having been heard— . 

Ordered, That the amended answer stand as the answer herein, 
the plaintiff to have 20 days from this date in which to reply, and 

this cause stand for trial at this term, without costs. 
89 May 31, ’82.—Motion for bill of particulars filed. 
June 10, 1882:—Hearing on motion continued to next 
motion day. : 

June 24, 1882.—Hearing on motion continued to next motion 
dav. 

June 24, 1882.—Hearing on motion continued to next metion 
day. 

July 3, 1882.—Hearing on motion continued to next motion day. 

July 15, ’82.—Hearing on motion conti -ued to pe cepts next, 
and a stay of proce edings i is granted. 

Sept. 4+, 1882.—. Affidavit of John H. Walrath filed. 

September 4, 1882.—And now comes the plaintiff, by Finches, 
Lynde & Miller, its attorneys, and on the order to show cause herein, 
move: the court that the defendant be re ‘uired to furnish a bill of 
particuls ars, and the defendant appearing by Jenkins, Elliott & 
Winkler, and, counsel having been heard, tie ‘court takes the matter 
under advisement. 

September 6th, 1882.—And now at this time, the court being 
well and sufficiently advisea of and concerning the plaintiff's 

motion herein, that the defendant be requi*.d to furnish a 
90 bill of paruculars: It is ordered and adiudged by the court 

that said motion be and hereby is denied; and it is further 
ordered that the plaintiff have fifteen days to reply to the defend- 
ant’s answer herein. 

September 7th, 1882.—Order filed as follows: And now at this 

day, the court being well and sufficiently advised of and concern- 
ing ‘the motion of plaintiff to compel the defendant to deliver a 
bill of particulars as specified in said motion: It 1s ordered that 
said motion be snd the same is hereby overruled and denied, with 
ten dollars costs, with leave to the plaintiff to reply to the counter- 
claim in the defendant’s answer within 15 d: avs from service of the 
order, and upon payment of said ten dollars’ costs. 

Dated September 6, 1582. 

By the court: CHARLES A. HAMILTON, 

Circuit Judge. 
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Ixceptions to order filed as follows: And 


September 8th, 1582. 


now comes the above-named plaintiff, by Finches, Lynde & Miller, 


its attorneys, and excepts to the order of the court, made and en- 
tered in the above-entitled matter on the 6th day of September, 

A. D. 1882, which said order denies the plaintiff’s motion for 
| a bill of particulars and to each and every part of said 

order. 

Milwaukee, Sept. 7th, 1882. 
FINCHES, LYNDE & MILLER, 
PU jis Attys. 


September 14, 15$2.—Petition, undertaking & order for removal 
of cause to circuit court of the United States, filed as follows: 

Upon filing the petition of the Phoanix Mutual Life Insurance 
Company of Hartford, Connecticut, for removal of above-entitled 
action to the circuit court of the United States for the eastern district 
of Wisconsin, and the bond thereto attached, showing that all the 
proceedings for the removal of said above-entitled action into the 
circuit court of the United States for the eastern district of Wiscon- 
sin, pursuant to the statute in such case made and provided, have 
been taken, and that said suit is one proper for such removal, and 
on motion of Finches, Lynde & Miller, attorneys for the petitioner— 

It is hereby ordered that said suit be, and the same hereby is, re- 
moved into the circuit court of the United States for the eastern 
district of Wisconsin, and the clerk of the court is hereby directed 

to transmit and deliver to the clerk of the circuit court of the 
2 United Statee for the eastern district of Wisconsin copies of 

the record, and of the process against said petitioner, and of 
all pleadings, depositions, testimony, and other proceedings in the 
cause, and that the bond filed is hereby approved, and that all pro- 
ceedings in this court are hereby stayed. 

Dated Milwaukee, September 14, A. D. 1882. 

By the court: | 
CHARLES A. HAMILTON, 


Circuit Judge of Milwaukee County Cirewit Court. 
Certificate of Clerk to Return to U. S. Court. 


Tire Stare OF Wisconsin, |. 
Milwaukee County, Jo 


Circuit Court, Milwaukee County. 


Tre Puasnix Murvuan Lire Insurance Company or HaArtrrorp, 
Connecricut, Plaintiff, 
against 
Joun H. Warrati, Defendant. 


tL, Julius Wechselbere, clerk of the circuit court in and for the 
county of Milwaukee, and State of Wisconsin, do hereby certify that 
[ have compared the foregoing copy with the original entries, and 
that the same is a true and correct transcript of the whole and every 


Se 


ve 
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part of all entries, orders and minutes in the books of the 
93 clerk in the above-entitled action, and that the process, plead- 
ings, and other papers hereunto annexed are the originals 
and all the papers filed in the above-entitled action, and that the 
same are herewith transmitted to the clerk of the circuit court of 
the United States for the eastern district of Wisconsin, pursuant to 
an order of said court on file herein. 3 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court at Milwaukee, the fifteenth day of Sep- 
tember, A. D. 1882. 
[SEAL. ] JULIUS WECHSELBERG, 
Clerk of the Circuit Court, Milwaukee County, Wisconsin, 


iy D. H. HENSHAW, Deputy Clerk. 


Fees for change of venue, $1. 


94 Motion of Defendant to Remand Proceedings in U. S. Circuit 
Court. 


November 11, 1882.—This day, came the defendant by his coun- 
sel, Messrs. Jenkins, Elliott & Winkler, and moved the court to re- 
mand this cause to the circuit court for Milwaukee county, for rea- 
sons filed, as follows: 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


THe PHasntx Mutruan Lire INsurANCE Company oF Hartrorp, 
CONNECTICUT, 
VS, 
JOHN WALRATH. 


And now comes the said defendant by Jenkins, Elbott & Wink- 
ler, his attorneys, appearing herein especially, and for the purposes 
of this motion only, and moves the court now here to remand this 
cause to the circuit court of the county of Milwaukee, State of Wis- 
consin, from whence the same came, and that this court proceed no 
further therein upon the grounds : | 

First. That this court hath not acquired and has not jurisdiction 
of this cause. 

Second. That the petition for removal of this cause from 

95 the said circuit court of Milwaukee county to this court and 

led in said circuit court of Milwaukee county, on the 14th 

day of September. 1882, discioses no grounds for the removal of said 
cause. | | 

Third. That said petition was neither signed by the party plain- 
tiff, nor verified by the plaintiff, nor by any one in its behalf. 

Fourth. That said petition was not filed in this cause, in the said 
State court, before or at the term at which such cause could be first 
tried, nor before the trial thereof. 

Fifth. That said cause had, prior to the fiung of said petition, been 
in fact tried in said State court and judgment rendered therein. 

This motion is founded upon all the papers, pleadings, proceed- 


THE PHGENIX MUTUAT, LIFE INSURANCE COMPANY 


ings, and records of this cause now on file with the clerk of this 
court, and upon the affidavit of James G. Jenkins bereto annexed 
and filed herewith. 
Dated November 10th, 1SS2. 
JOUN H. WALRATH, 
By JENKINS, ELLIOTT & WINKLER, 
His Attornegs for this Motion. 
JENKINS, ELLIOTT & WINKLER, 
Atty’s for Motion. 


96 Affidavit of Jas. G. Jenkins Accompanying Motion to Remand. 


KASTERN District oF WISCONSIN, 88: 


Cireuit Court of the United States for the Eastern District of 
Wisconsin. 


Tue Puasntx Muruan Lire Insurance Company or TLARTFORD, 
CONNECTICUT, 
OSs, 


Joun IL. WALRATH. 


James G. Jenkins, being duly sworn, says: That he was one of 
the attorneys for the defendant in this cause while the same was 
pending in the State court, and had special charge of the conduct 
thereof on the part of the defendant. That said action was com- 
menced on the 19th day of July, ISSO, in the circuit court of Mil- 
waukee county, Wisconsin; that an issue of fact was duly joined in 
suid action on the 26th day of August, 1880, by service of an 
answer; that said cause was duly noticed for trial for the October 
term, ISSO, of said circuit court, and placed upon the calendar of 
said court for trial at said term, which said term was the first term 
at which such cause could be first tried after Joining of issue, 

but said cause was not tried at said term; that said cause 
7 was duly noticed for trial for the January, 1881, term of said 

court, and was placed upon the calendar thereof for trial; 
and at said term, and on the 25rd and 24th days of February, 1551, 
said cause was tried before said court and a jury, and resulted in a 
verdict for the plaintiff, upon which judgment was duly entered 
and docketed, May 2nd, 1881; on June 29th, 1881, the defendant 
duly appealed from such judgment to the supreme court of the 
State of Wisconsin, and said cause was duly argued in said. last- 
named court, and on October ISth, 1881, the said supreme court re- 
versed said judgment and ordered a new trial in said action; that 
the records of said cause, with the proper remittitur from said 
supreme court, Was filed in the eireuit court of Milwaukee county 
April 11th, 1882, and said cause was thereafter duly noticed for 
trial for the May term, 1582, of said court, and was placed upon the 
calendar of said court for trial; on May 20th, 1882, the said cireuit 

court permitted an amendment of defendant’s answer, and 
98 allowed the plaintiff twenty days to reply thereto, and that 
said cause stand for trial at said May term. On May 31st, 
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the plaintiff served an order requiring the defendant to show cause 
at a time and place therein stated, why a bill of particulars of the 
defendant’s demand should not be served, and staying the proceed- 
ings of the defendant until the hearing and decision of said motion ; 
said motion was heard, and on the 6th day of September, 1882, de- 
nied by the court. 

And deponent says that since the issue of fact was joined herein 
in August, 1880, and prior to the filing of a petition for removal of 
this cause to the United States court, the following terms of said cir- 
cuit court were duly appointed by the laws of Wisconsin to be held 
with a jury, and said terms were actually so held, namely, commenc- 
ing first Monday in October, 1880, second Monday in January, first 
Monday in May, first Monday in October, 1881, second Monday in 
January, and first Monday in May, 1882, and further says not. 

JAS. G. JENKINS. 
99 Sworn to before me, this 10th day of November, 1882. 
[SEAL. | : CHAS. E. WILD, 
7 Notary Public, Mil. Co., Wis. 


December 28, 1882.—This day came the defendant, by his counsel, 
and on his motion, and by consent, it is ordered by the court that 
the motion to remand this cause be, and hereby is, continued to the 
sixth day of January next. 


And now at this same term, to wit, January term, A. D. 1883, and 
on the sixth day thereof, to wit, on the sixth day of January, A. D. 
1883, the following proceedings were had, to wit: 


Hearing of Motion to Remand. 


THe Paaxix Mutuat Lire INSuRANCE COMPANY OF 
HARTFORD, CONNECTICUT 
gis J, > At Law. 
JoHN H. WALRATH. 


This day came the parties by their counsel, and the motion of the 
defendant to remand this cause to the circuit court for Milwaukee 
county came on to be heard, and was argued by Mr. Jenkins on be- 

half of said defendant, and by Messrs. H. M. Einch and Geo. 
100 _—*iP. Miller in opposition, and, being submitted, the court took 
the same under consideration. 


And afterwards, to wit, on the fourteenth day of the term, to wit, 
on the seventeenth day of January, A. D. 1883, the following pro- 


ceedings were had, to wit: 


Order Remanding Case to State Court. 


Tue PuHaxix Mutua. Lire INSURANCE COMPANY OF 
HARTFORD, CONNECTICUT 
TFORD, CO ’ At Law. 
v8. 
JoHN H. WALRATH. 


This day came the parties, by their counsel, and on consideration 
7—196 | 
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of the motion of the defendant to remand this cause, and of the 
arguments of counsel thereon, it is ordered by the court that this 
‘ause be, and hereby is, remanded to the circuit court for Milwaukee 
county, in this State, and that the plaintiff pay the costs of this 
court to be taxed. 
January 23, 1883.—This day came the plaintiff, by its attorneys, 
and filed its bond in the sum of thirty thousand doliars, with : 
101) Aaron C. Goodman and Jonathan B. Bunce as sureties, con- 
ditioned that said plaintiff shall prosecute a writ of error to 
effect and answer all damages and costs, if it fail to make its plea 
eood, which bond is approved by the district judge, and is as 
follows: ' | 


Supersedeas Bond. 


Know all men by these presents that we, Phoenix Mutual Life 
Insurance Company of Tartford, as principal, and Aaron C. Good- 
man and Jonathan B. Bunce, both of Hartford, Conn., as sureties, 
are held and firmly bound unto John Hl. Walrath in the full and 
just sum of thirty thousand dollars, to be paid to the said John H. 
Walrath, or to his certain attorneys, executors, administrators, or 
assigns, to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, Jointly and severally, 
by these presents. Sealed with our seals and dated this twentieth 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-three. 

Whereas, lately at a circuit court of the United States for the 

eastern district of Wisconsin in a suit pending in said court, 
102. between The Phoenix Mutual Life Insurance Company of 

Hartford, Connecticut, plaintiff, against John H. Walrath, de- 
fendant, a final judgment was rendered against the said plaintiff, 
The Pheenix Mutual Life Insurance Company of Hartford, Connec- 
ticut, and the said, The Phoenix Mutual Life Insurance Company of 
Hartford, Connecticut, having obtained a writ of error and _ filed a 
copy thereof in the clerk’s office of the said court to reverse the final 
judgment in the aforesaid suit, and a citation directed to the said 
John H. Walrath, citing and admonishing him to be and appear at 
a Supreme Court of the United States, to be holden at Washington, 
the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
The Phoenix Mutual Life Insurance Company of Hartford, Connec- — 
ticut, shall prosecute its writ of error to effect, and answer all dam- 
ages and costs if it fail to make its plea good, then the above obliga- 
tion to be void; else, to remain in full foree and virtue. 


PHOENIX, MUTUAL LIFE INSURAN CE CO., 


ave 


By A. C. GOODMAN, President. SEAL. 
103 AARON C. GOODMAN. [SE AL. 
JONATHAN B. BUNCE. SEAL. 


Sealed and delivered in presence of— 
N. SHIPMAN. 
J. F. DONOHUE. 

Approved by 


N. SHIPMAN, 
U.S. District Judge for District of Connecticut. rs 
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STATE OF ConneEctTicuT, Hartford County: 


City oF Hartrorp, January 20th, 1883. 


I, Aaron C. Goodman, being duly cautioned and sworn, do depose 
and say that Iam worth, over and above my debts, the sum of thirty 


thousand dollars. 
| A. C. GOODMAN. 


Sworn to before me, January 20th, 1885. 
N. SHIPMAN, 
U.S. District Judge. 
STaTE OF ConneEcricut, Hartford County: 
Crry oF Hartrorp, January 20th, 1888. 


I, Jonathan B. Bunce, being duly cautioned and sworn, do depose 
and say that I am worth, over and above my debts, the sum of thirty 


thousand dollars. 
JON. B. BUNCE. 


N. SHIPMAN, 
U.S. District Judge. 


Sworn to. before me, January 20th, 1885 


104, (Endorsed:) Approved. Chas. EK. Dyer, judge. Jan. 23, 
1883. 
Order Superseding Execution. 


Whereupon it is ordered by the court that execution of this judg- 
ment be superseded, and a writ of error and citation issued and a 
copy of said writ of error lodged for the defendant in error. 


January 31, 1883.—Assignment of errors filed, as follows 
Assignment of Errors. 
United States Circuit Court, Eastern District of Wisconsin. 


Tue Proasnrx Mutrvuat Lire [Nsuranck Company or HaArtrorp, 
Connecticut, Plaintiff in Error, 
vs. 
Joun H. Warratu, Defendant in Error. 


At the January term of the circuit court of the United States in 
and for the eastern district of Wisconsin, in the year one thousand 
eight hundred and eighty-three, to wit, on the 17th day of January, 
1883, in the said term, before the Hon. Charles E. Dyer, judge of the 

circuit court of the United States, in the city of Milwaukee, 
105 comes the said The Phoenix Mutual Life Insurance Company, 
by Finches, Lynde & Miller, its attorneys, and says: 

That in giving judgment aforesaid there is manifest error in this, 
to wit, that the judgment aforesaid was given for the defendant John 
H. Walrath when, by the law of the land, no judgment at all ought 
to have been given, but the court ought to have made an order that 
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this cause was legally removed and have retained jurisdiction there- 
of; and the court ought not to have decided that it had no jurisdic- 
tion of this cause because removed too late, but, on the contrary, 
ought to have decided that it had Jurisdiction because removed in 
time, and ought not to have ordered this cause remanded to the 
State court from whence it came, but, on the contrary, ought to have 
retained the jurisdiction of this cause. 
And the said The Phoenix Mutual Life Insurance Company of 
Hartford, Connecticut, prays that the said judgment aforesaid, for 
the errors aforesaid, may be reversed, annulled, and altogether 
106 held for nothing, and that it may be restored to all things 
which it has lost by reason of said judgment, &e. 
FINCHES, LYNDE & MILLER, 
Attorneys for Plaintiff in E. ror. 


107 Opinion of Court. 
U.S. Cireuit Court, East’n Dist. of Wis. | 
Tae Puasxnrx Mutvar LIre Ins. Co. vs. Joun H. WALRATH. 


Finches, Lynde & Miller, for plaintiff, Jenkins, Elliott & Winkler 
for defendant. 7 
Dyer, J.: 

A motion is made to remand this case to the State court from 
which it was removed to this court. The action was commenced in- 
July, 1880, in the circuit court for Milwaukee county. Issue was 
joined therein by the service of an answer on the 26th day of 
August, 1880. The cause was duly noticed for trial for the October 
term of the State court of that year, and was placed on the calendar 
of that court for trial at that term, which was the first time at which 
it could be tried after issue was joined therein. It was, however, 
not tried at that term. but was tried at the January term, 1881, 
before the court and a jury, the trial resulting in a verdici for the 

plaintiff upon whitch judgment was duly entered. 
108 The original answer was a general denial, and on the trial 

the defendant asked leave to amend his answer but the court 
refused leave and excluded testimony which it is understood would 
have been competent not only under the proposed amended answer 
but under the original answer. These rulings were excepted to and 
an appeal was taken by the defendant to the supreme court of the 
State. That court reversed the judgment of the court below and 
remanded the case for a new trial. The case was thereafter duly 
noticed for trial for the May term, 1882, of the Milwaukee county 
circuit court and was placed on the calendar for trial. Subsequently, 
and on the 20th day of May, 1882, the defendant applied for per- 
mission to file an amended answer. The court permitted such 
answer to be filed, and, as the same contained allegations constitut- 
Ing a counter-claim, the plaintiff was allowed twenty days to reply 
thereto, and the cause, by order of the court, stood for trial at said 
May term. On the dlst day of May the plaintiff served on the de- 
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fendant an order requiring him to show cause why a bill of 
109 particulars of the defendant’s demand should not be served 

and staying proceedings on the part of the defendant until 
the hearing and decision of said motion. The motion was heard 
and denied on the 6th day of September, 1882, which was after the 
expiration of the May term of the court. The plaintiff was then 
allowed fifteen days to reply to the defendant’s counter-claim. 
Before the time thus granted in which to file a reply expired and 
on the 14th day of September, 1882, the plaintiff procured the cause 
to be removed to this court under the remova! act of 1875. 

The first term of the State court at which the case could be tried 
after the decision of the motion for a bill of particulars, ar‘ after 
the plaintiff was allowed fifteen days to ‘reply to the defendant’s 
counter-claim, was the October term, 1882. This being the record 
in the State court, the defendant moves to remand the cause to that 
court, on the ground that at the time of the removal of the same to 

this court, it was not removable under the act of 1875. 
110 Much of the a1 ‘gument of counsel on both sides proceeded 

on the theory that the case was removable after its return 
from the supreme court of the State to the court below; and in 
that view there was extended discussion of this question, namely: 
What was the first term of the State circuit court after the reversal 
of its judgment by the supreme court when the case, in the then 
state of the record, could be first tried ? 

But the vital question to be here considered lies back of that, and 
is this: Was the case removable to this court under the act of 1875, 
after the trial thereof in January, 1851 ? 

Before the passage of the act of 1875 there had been considerable 
controversy in the courts as to the time with reference to a trial in 
the State court when a. cause could be removed. In Insurance Co. 
v. Dunn, 19 Wall., 214, the court, construing the act of 1867, held 
that under that act a case could be removed after a trial on the 
merits if the statute of the State, as in Ohio, where the case arose, 

gave to the defeated party the right to a second trial; in other 
111. ~=words, that under that act a case ‘could be removed at any time 
before final trial. 

In the Revised Statutes (sub. 3, sec. 639) the words of the act of 
1867 were changed from “final hearing or trial” to “trial or final 
hearing” as in the act of 1866; and then followed the act of 1875, 
which was clearly intended to abridge the time within which suits 
could be removed from the State to the Federal court. Hendecker 

. Rosenbaum, 6 Fed. Rep., 98-99. 

Section 3 of the act of March 3, 1875, provides “that whenever 
either party, or any one or more of the plaintiffs or defendants en- 
titled to remove any suit mentioned in the next preceding section, 
shall desire to remove such suit from a State court to the circuit 
court of the United States, he or they may make and file a petition 
in such suit in such State court before or at the term at which said 
cause could be first tried and before the trial thereof for the removal 
of such suit into the circuit court,” ete. 

Then by section 2 it was provided “that any suit of a civil nature, 
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at law or in equity, now pending or hereafter brought in any State 
court, where the matter in dispute exceeds,” etc., may be 
112. removed into the circuit court of the United States, thus 
‘making the act apply to suits pending at the time of the pas- 
sage of the act. 

The clear meaning of these two sections when considered together 
is that where a case was pending in the State court at the time of 
the passage of the act, it could be removed to the Federal court if 
the application for removal was thereafter reasonably made, and if 
it was otherwise removable, notwithstanding there might have 
been a trial in the St: - court before the passage of the act. 

jut as to any and all. cases brought in the State court subse- 
quent to the passage of the act there could be no removal after 
a trial in that court; because the words of the statute are that 
the application for removal miust be made before or at the term at 
which the cause could be first tried, and before the trial thereof. 
The language of the act means in regard to suits pending when the 
act was passed, the first trial after the right of removal attached 

subsequently to the passage of the act. Hoadly v. San Fran- 

118 cisco, 8 Sawyer, 695-595. Hendecker v. Rosenbaum, supra. 

And oby iously its language, in regard to suits thereafter 

brought, means the term after “such suits are begun, when a trial 
could first be had. See also Bible Society v. Grove, 101 U. S., 610. 

The ease of Hewitt v7. Phelps, 105 U. 8., 398, much relied on by 
the carned counsel opposing this motion, it will be noticed, was one 
ne at was pending in the State court when the removal act of 1875 

ras passed. It was commenced in 1869, and dismised on final hearing 
in S74. An appeal was taken to the supreme court of Mississippi, 
the deeree of dismissal was reversed, and the case came back to the 
court below for further proceedings in conformity with the opinion 
of the appellate court, and thereafter the case was removed to the Fed- 
eral court. It was therefore a case coming within the second section 
of the act, as a case then pending, with a right of removal existing at 
the time it was removed, which was: before the first term at which 

it could be first: heard or tried after the passage of the act; 
i14 and therefore came directly within the ruling made in the 
removal cases, LOO ULS., 457. 

The case at bar was not pending when the act of 1875 was passed. 
As we have seen, it was commenced in 1880. There was a trial at 
the January term, 1881, of the State court. That trial was followed 
by an appeal and a_ reversal of the judgment of the court below, and 
the case came back for a new trial. Then for the first time there was 
an application for removal. That application came too late, because 
in such a case, the statutory requirement 1s imperative that the 
removal must be made before there is any trial of the suit in the 
State court. 

As the suit was not brought in ‘the State court until after the 
act of 1875 was passed, it cannot help the party here petitioning for 
a remoyal that the judgment which followed the first trial was re- 
versed, and that the case came back to the circuit court of the 
State for a new trial. It was not removable after the October term, 
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1880, of the State court, and the motion to remand must be 
granted. 


115 Uwnirep States oF AMERICA, : 
Eastern District of Wisconsin, 


I, Edward Kurtz, clerk of the circuit court of the United States 
of America for the eastern district of Wisconsin, do hereby certify 
that I have compared the writings annexed to this certificate with 
their originals now on file and remaining of record in my office, 
and that they are true copies of such originals, and correct transcripts 
therefrom, being a complete transcript of the record and proceed- 
ings in the case of The Phoenix Mutual Life Ins. Co. vs. John H. 
Walrath under the stipulation of the parties filed. 

In testimony whereof, I have hereunto set my hand and duly 
affixed the seal of the said court at the city of Milwaukee, in said 
district, this twelfth day of February, in the year of our Lord one 
thousand eight hundred and eighty-three, and of the Independence 
of the United States, the 107th. 

[Seal U.S. Circuit Court, Eastern District, Wisconsin. ] 


EDWARD KURTZ, Clerk. 


116 UNITED STATES OF AMERICA, 88: 
[Seal U.S. Cireuit Court, Eastern District, Wisconsin. ] 


The President of the United States of America to the judges of the 
circuit court of the United States of America for the eastern dis- 
trict of Wisconsin, Greeting: 

Because in the record and proceedings, as also in the rendition of 

a judgment ina plea which is in the said circuit court of the United 

States of America, for the eastern district of Wisconsin, before you, 

between The Phoenix Mutual Life Insurance Company of Hartford, 

Connecticut, plaintiff, and John H. Walrath, defendant, a manifest 

error hath happened, to the great damage of the said The Phoenix 

Mutual Life Insurance Company of Hartford, Connecticut, as by the 

complaint appears; and it being fit that the error, if any there hath 

been, should be duly corrected, and full and speedy justice done to 
the parties aforesaid in this behalf: You are hereby commanded, 
if judgment be therein given, that then under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 


things concerning the same, to the Supreme Court of the United 


States, together with this writ, so that you have the same at Wash- 
ington within thirty days from this date, in the Supreme Court to 
be then and there held, that the record and proceedings aforesaid be- 
ing inspected, the said Supreme Court may cause further to be done 
therein to correct that error, that of right and according to law and 
custom of the United States should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, this 25rd day of January, in 
the year of our Lord one thousand eight hundred and eightyv-three, 
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and of the Independence of the United States the one hundred and 
seventh. 
EDWARD KURTZ. 
(/; rf [] N Creu Court for thre least yn Dist of Wisconsin. 


| Endorsed : | iled January ¥ 59 ISSS. ledw., Kurtz. clerk. 


117 The UnNirep Sratres or AMERICA, 8s 


To John TL. Wallrath, Gar eting: 
You are her by erted and admonished to be and Lp pear 
[SEAL | ata Supreme Court ofthe (nited States to be holden at Wash- 
Ington Within thirty days after this date, pursuant toa writ 
of error filed in the clerk s office of the erreuit court of the United States 
for the eastern district of Wiseonsim, wherem The Pheenix Mutual 
Lite Insurance Company ot Plartford, Connecticut, is plaimtiff in 
error, and Vou are defendant in error, to show cause, If any there be, 
whiy thie judgement In the said writ of error mentioned should not 
be corrected, and specdy JUSTICE should not be done to the parties nl 
that behalf. 

Witness the Ponorable Charles Ic. Dyer, district Judge of the 
[onited States for the eastern district of Wisconsin, at the city of 
Milwaukee, in the said district, this 25rd dav of January, A.D. 1SS5, 
and of the Pidependence of the United States the LOTth. 


CHAS. E. DYER, Judge. 


We accept service of the above citation, this th day of February, 
A.D. ISS5. 
JENKINS, WINKLER & SMITH, 
Atty’s for J. TL. Wallrath. 
Madorsed on cover: EE. Wisconsin. ©. CC. UL S.No. 106. The 
Pheonix Mutual Life Pnsurance Company of Hartford, Connecticut, 
plaintifin error, es. John Th. Walrath. Filed 26th February, 1SS5. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


THE PHQCENIX MUTUAL LIFE INSURANCE COMPANY OF 
HARTFORD, CONNECTICUT, PLAINTIFF IN ERROR, 


v8. 


JOHN H. WALRATH, DEFENDANT IN. ERROR. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


The above cause is ar action at law commenced in the Circuit 
Court for Milwaukee county, Wisconsin, on the 19th day of July, 
1880, by the service of a summons (folio 3). 

The complaint (folios 4,5 and 6) alleges that the defendant John 
H. Walrath was the agent of the plaintiff to collect, receive and 


transmit premiums of insurance on policies of life insurance; that 
he collected and received for said plaintiff, premiums to the amount ~ 


of $10,000, which he has wrongfully taken and converted to his own 
use, although by the plaintiff demanded previous to the commence- 
ment of the action. 

The answer of the defendant was a general denial (folio 8) and 
was served on the plaintiff August 26, 1880. 

The cause was noticed for trial for the October term of the Court, 
1880 (folios 7 and 8), and the January term, 1881 (folios 6 and 7), 
and the cause was tried (folios 84 and 85) before a jury of twelve 
men on February 23 and 24, 1881, which trial resulted in a verdict 
for the plaintiff, upon which verdict a judgment was duly entered 
(folios 85 and 86). 
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2 THE PHCENIX MUTUAL LIFE INS. CO. VS. JOHN H. WALRATH. 


On June 29, 1881 (folios 86 and 87), the defendant appealed to 
the Supreme Court of the Stateof Wisconsin, and on April 11, 1882, 
the remittitur (folios 87 and 88) from said Supreme Court was 
received by the Circuit Court for Milwaukee county, which remitti- 
tur reversed the said judgment against the plaintiff, and directed 
the said Circuit Court to award a venire facias de novo. 

The cause was noticed for trial for the May term, 1882 (folio 60), 
and the defendant, after the cause was on the calendar of said term 
for trial, to-wit, on May 13, 1882, procured an crder tc show cause 
(folios 60 and 61) why the defendant should not be permitted to 


amend his answer, and on May 20, 1882, an order (folio 88) was 


entered allowing the answer to be amended, and giving the plaintiff 
twenty days to reply to the counterclaim contained in said answer. 
Before the expiration of said twenty days, to-wit, on May 31, 1882,the 
plaintiff secured an order to show cause (folios 67 and 68) why its 
motion for a bill of particulars of the defendant’s defense and counter- 
claim should not be granted, and until the hearing and determina- 
tion of the said motion all proceedings were stayed. The hear- 
ing on said motion was continued from day to day (folio 89) 
until September 4, 1882, when the motion was heard. September 
6, 1882 (folio 90), the Court denied the plaintiff’s motion, and 
granted it fifteen days to reply to the defendant’s counterclaim. 

On September 14, 1882 (folios 75 to 81), the plaintiff filed its 
removal papers in the State Court, and secured an order of removal 
to United States Circuit Court for the Eastern District of Wisconsin. 

On the first day of the next term of said United States Court for 
the Eastern District of Wisconsin (folio 2) a certified copy of the 
record from the State Court was filed, and the cause docketed in the 
said Federal Court. | 

The defendant moved to remand the case, and on January 14, 
1883, the said Federal Court (folio 100) granted thr defendant’s 
motion and remanded the case to the State Court. . (Opinion of 
Judge Dyer, see folios 107 to 114.) To reverse this order the plaint- 
iff has prosecuted this writ of error. 


ASSIGNMENT OF ERROR. 
The only assignment of error which can be made is, that the 


cause was properly removed to the Federal Court and that the order 
remanding the same was erroneous. 


ARGUMENT. 


The only question involved in this case is, whether the cause was 
removed to the Federal Court “ before or at the term at which such cause 
could be first tried and before the trial thereof,” as provided by the act of 
March 3, 1875 (Sec. 3). If this cause was removed in time, then the 
order of the United States Circuit Court for the Eastern District of 
Wisconsin remanding the same to the State Court was erroneous. 


ene enn ninascthinncten 


It appears that the plaintiff — its suit for a conversion be 
the defendant of $10,000, and the only answer was a general denial 
Upon the issue as thus joincd a trial was had and resulted in a ver- 


dict for and judgment in favor of the plaintiff. The Supreme Court © 


of Wisconsin reversed this judgment and granted a new trial, 
because evidence was improperly excluded and because the lower 
Court refused to permit the defendant tc amend his answer upon the 
trial and plead a counterclaim. : 
Phoenix Mutual Life Insurance Company vs. Walrath, 53 
Wis., 669. 


Upon the cause being returned to the lower Court it was noticed 
for trial, and then the defendant applied to the Court for leave to 
amend his answer and plead a counterclaim, which application was 
granted. | 

The answer contains certain matter pleaded as a defense and 
thereafter a counterclaim. ‘This counterclaim (folios 16 to 22) sets u 
a cause of action for breach of contract of agency, and the defend- 
ant prays judgment against the plaintiff for $15,000 damages. Before 
the plaintiff had replied to this counterclaim it removed the cause 
to the Federal Court. 

Although it is somewhat anomalous in our system of law that a 
defendant should be allowed to plead a counterclaim sounding in 
contract, when the plaintiff has brought his suit to recover camages 
for the wrongful conversion of property, yet in Wisconsin such a 
counterclaim is proper. 

Revised Statutes of Wisconsin of 1878, Section 2656. 
Insurance Co. vs. Walrath, 53 Wis., 669. 


Under this last decision the Court may permit a defendant, even 
upon the trial, to amend an answer containing a general denial and 
plead a counterclaim. 

A counterclaim in Wisconsin is more than what is commonly 
understood by “off-set” and “recoupment.” It is an independent 
separate suit brought by the defendan¢ against the plaintiff. It is the 
commencement of a new, distinct and different auit from that which 
is pending. It requires separate pleadings from the original suit. It 
is so separate and distinct that if the plaintiff discontinue the origi- 
nal suit, that does not affecc the detendau.i’s suit against the plaintiff, 
does not disecatinue the counterclaim. 

Bertschy vs. McLeod, 32 Wis., 20a. : 
Bertschy vs. McLeod, 33 Wis., 176. 
McLeod vs. Bertschy, 34 Wis., 244. 


We admit that if the answer had not been amended the case 
could not have been removed because the original suit had already 
been tried, and several terms of Court had elapsed, but when the 
Court allowed the defendant ¢> bring a new sutt by way of counter- 
claim, is the plaintiff to be deprived of its right to remove this new 
suit by anything that has occurred previous to its commencement? 
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4 THE PHCNIX MUTUAL LIFE INS. CO. VS. JOHN H. WALRATH. 


We claim the right to remove the new suit, and have removed it 
before the term at which it could be first tried, and even before 
issue was joined. ‘The new suit was certainly removable. © 

If the new suit, i. e. the counterclaim was properly removed, of 
course, the Court should not have remanded the case. 

The question here involved is important; it invulves the question 
of the effect of amendments on the right to remove a case. In all the 
code states amendments to pleadings are allowed almost as a matter 
of course. So liberal have the courts became in allowing such 
amendments that the Court can allow an answer containing a general 
denial to be amended upon the trial, by pleading a counterclaim. 
Could a plaintiff deliberately prevent a removal of a case by praying 
judgment for less than $500, and as soon as a term of Court had 
elapsed, increase his prayer by amendment to $50,000? It might be 
that a litigant would be willing to try a suit in the State Court which 
involved less than $500, but not a suit involving $50,000. In the 
case at bar, the insurance company was willing to try its conversion 
suit in. the State Court, but not an action at law for damages, 
brought by the defendant against it. If the defendant had pleaded 
his counterclaim in the first instance, the plaintiff could have exer- 
cised its right to remove the case to the Federal Court, but by delay- 
ing to plead the counterclaim until a term of court had elapsed, has 
the defendant prevented such removal? If it has, a skillful use 
(abuse) of pleadings and amendments can prevent almost any case 
being removed. ‘This we do not believe to be the spirit, intent or 
meaning of the Removal Act. 

We believe the law to be, that if a party commences a new suit 
by way of counterclaim, either party can remove that new suit to the 
Federal Court if removed before or at the term at which such new 


- suit could be first tried, and before the trial thereof. 


We respectfully submit that the judgment of the Court below 
should be reversed for the error assigned. 


GEORGE P. MILLER, 
Of Counsel for Plaintiff in Error. 


FINCHES, LYNDE & MILLER, 
Attorneys for Plaintiff in Error. 


February 11, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1sss. 


No. 196. 


THE PHCENIX MUTUAL LIFE INSURANCE COMPANY OF 
HARTFORD, CONNECTICUT, PLAINTIFF IN ERROR, 


ts. 


JOHN H. WALRATH. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF WISCONSIN. 


ARGUMENT FOR DEFENDANT IN ERROR. 


This cause comes to this Court upon writ of error to review the 
decision of the Circuit Court, remanding the cause to the State Court, 
whence it came. The cause was removed under the Act of March 3d, 
1875. The scle question for review is whether the proceedings for 
removal were timely. 

The action was brought in the Circuit Court for Milwaukee County, 
Wisconsin, July 19th, 1880, and an issue, triable by jury, was joined 
therein August 26th, 1880. The terms of that Court since 1878 have 
been begun and held annually “on the first Monday in January, the 
first Monday in May, the fourth Monday in June and the first Monday 
in October,” all jury terms, excepting the June term. (R.S. Wis., 1878, 
Sec. 2424.) The case was duly placed upon the calendar of the Court 
for trial at the October term, 1880. It was not tried at that term, and 
was again duly placed upon the calendar for trial at the January term, 
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2 THE PHCENIX MUTUAL LIFE INSURANCE COMPANY 


1881, and was then tried. At the trial the defendant asked leave to file 
an amended answer, setting up specially facts which the Court had 
refused to receive in evidence under the general issue. (Record, pages 
21-24.) The motion was denied and the trial proceeded, resulting in a 
verdict and judgment for the plaintiff. Upon appeal by the defendant 
to the Supreme Court of the State, the judgment was reversed an:! the 
cause remanded for a new trial, the Court deciding that evidence of the 
facts specially pleaded in the proposed amendment should have been 
received under the plea of the general issue, and that the trial Court 
erred in refusing the amended pleading. (53 Wis., 669.) 

The record was remitted to the lower Court, April 11th, 1882, and 
the case was next duly placed upon the calendar for trial at the May 
term, 1882. On May 2vUth, in said May term, the defendant applied‘ for 
leave to file the amended answer previously refused, and such leave was 
granted, the plaintiif allowed twenty days to reply, and the cause 
ordered by the Court to stand for trial at that term. On May 31st, in 
said May term, the plaintiff applied for an order requiring the defend- 
ant to furnish a bill of particulars of his demand, and procured a stay 
of proceedings pending the motion. This motion was heard and denied 
September 6th, 1882, after the expiration of said May term, and the 
plaintiff then allowed fifteen days further time to reply. On Septem- 
ber 14th, 1882, and of the June term, 1882, the plaintiff filed his peti- 


tion for removal. 


The first term at which the cause could be tried was the October 
term, 1880. It is respectfully submitted that the cause was not remov- 
able after the expiration of that term. 

For the purposes of this case, Sections 2 and 3 of the Removal Act 
of March 3d, 1875, may be read, as follows : 


“Any suit * * * pow pending or hereafter brought 
* * * may be removed * * * before or at the term 
at which such cause could he first tried and before the trial 
thereof.” 


In Hewitt vs. Phelps (105 U.5S., 395), referring to this statute, it was 


said : 


“In contemplation of the act above mentioned, there 

are and can be but two classes of suits : one, those pend- 

_ «ing at. the time of its passage ; the other, those thereafter 
~ brought.” 
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This Court has had occasion to construe this statute both with respect 
to causes pending at the time of its passage, and causes thereafter 
brought, and has held that causes pending at the time of its passage 
must be removed before or at the first term at which they could be tried 
ufter its passage (Jtemoval Cases, 100 U. 8., 457-473), and that cases 
brought after its passage must be removed before or at the first term at 
which they could be tried after they were brought. 


Bible Society vs. Grove, 101 U. S., 610. 
Holland vs. Chambers, 110 U. S., 59. 


It is clear that the rule applicable to cases pending at the time of the 
passage of the act has no application to a case brought after its passage, 
since the expression, *‘ before the trial thereof,” would be meaningless. 

At the argument below, the case of Hewitt vs. Phelps, supra, was relied 
upon by counsel for the plaintiff in error. That case was pending at 
the time of the passage of the act, and the petition was filed before the 
first term thereafter at which it could be tried. The case, therefore, 
is not in point. 

The cause was not removable after the October term, 1880, unless the 
interposition of the amended answer on May 20th, 1882, introduced a 
new and separate controversy, and so revived the right of removal lost 
by the passage of the October term, 1880. 

The pleadings were complete upon the joining of an issue of fact on 
the 26th day of August, 1880. The cause then stood for trial on its 
merits, and was triable at the October term, 1880. No petition for re- 
moval was filed at that term. The subsequent amendment of the 
answer, by leave of court, even if it created a new issue, did not revive the 
right of removal lost by the passage of the October term, 1380. 


Edrington vs. Jefferson, 111 U. S., 770. 

Pullman Palace Car Co. vs. Specs, 113 U. S., 84. 
Babbitt vs. Clark, 103 U. S., 606. 

Gregory vs. Hartley, 113 U.S., 742. 

Murray vs. Holden, 1 McCrary, 341. 

Cramer vs. Mack, 20 Blatch., 479. 


The pleading of the facts as a counterclaim did not affect or extend 
the time for the exercise of the right of removal. | 

The law of Wisconsin provides that a counterclaim must be by way 
of answer to the plaintiffs cause of action. 


iii 
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“Section 2655. The answer of the defendant must con- 
tain : 

‘1. A general or specific denial of each material allega- 
tion of the complaint, controverted by the defendant, or 
of any knowledge or information thereof sufficient to form 
a belief. 

“2. A statement of any new matter constituting a de- 

_fense or counterclaim, in ordinary and concise language, 
without repetition.” 


_ A-counterclaim is a right of action existing in favor of the defend- 


ant and against the plaintiff, and arising out of one of the following 
causes of action : 


“1. A cause of action arising out of the contract or trans- 
action set forth in the complaint as the foundation of the 
plaintiffs claim, or connected with the subject of the 
action. 

“2. In an action arising on contract, any other cause of 
action arising algo on contract, express or implied, and ex- 
isting at the commencement of the action. 

“3. Where the plaintiff is a non-resident of the State, 
any cause of action whatever arising within the State and 
existing at the commencement of the action, except that: 
no claim assigned to the defendant shall be pleaded by 
virtue alone of this subdivision.”—R. S. Wisconsin, Sec- 
tion 2656. 


The counterclaim pleaded fell within both the first and third sub- 
divisions of the section referred to. 

The facts stated were pleaded in the amended answer both as an 
affirmative defense and as a counterclaim. They could so have been 
pleaded in the original answer. The defendant elected, however, to 
plead the general issue under which the same facts pleaded in the 
amended answer were provable in evidence to defeat the plaintiff's 
claim. The amendment, therefore, did not present any new or inde- 
pendent controversy, and it was merely formal, and not of substance, 
offering no new issue. 

It was determined by the supreme court of Wisconsin in this cause, 
and is res adjudicata between the parties, that the facts stated in the 
amended pleading—whether by way of defense or cuunterclaim, were 
properly provable under the general issue. (53 Wis., 669). Therefore 
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no new issue was tendered by the amendment. Its office was merely 
to spread upon the record in the form of an affirmative defense and 
also as a counterclaim facts which it was competent for the defendant 
to prove under the issue previously joined. The effect of pleading them 
as a counterclaim was not to enable the defendant to prove what he 
would otherwise be barred from proving, but only to enable the defen- 
{ dant to recover against the plaintiff the excess of his damages above 
the amount of the plaintiff’s demand. 
Upon principle, therefore, the case is within the rule established by 
| the decisions of this court, and the cause was properly remanded to the 
state court, whence it was untimely removed. 

We beg to refer the court to the able opinion of the District Judge 
(Record, pages 52-54), upon the motion to remand, as conclusive upon 
the question presented. 


JAS. G. JENKINS, 
Of counsel for Defendant in error. 


JENKINS, WINKLER, FISH & SMITH, 
Attorneys. 
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EX PARTE: IN THE MATTER OF THE PHCENIX INSURANCE Co. 1 


] To the honorable the justices of the Supreme Court of the 
United States: 

Respectfully represent the Phoenix Insurance Company, of Lon- 
don, England; The Guardian Fire and Life Insurance Company, 
London, England; the North British Mercantile Insurance Com- 
pany, of London, England, and Edinburg, Scotland, & The Com- 
mercial Union Assurance Company, of London, England, each a body 
corporate duly organized by law of the United Kingdom of Great 
Britain and Ireland, each a citizen of said United Kingdom, and 
each now found and doing business in the State and district of Ver- 
mont, United States of America; that Robert Fitton, of Cavendish, 
In the county of Windsor, in said State and district of Vermont, and 
Helen M. Fitton, of the same Cavendish, wife of the said Robert, 
and both citizens of said State and District, on the twenty-first day 

of February, A. D. 1884, in the cireuit court of the United 
2 States, In said district, filed their bill in equity against your 
petitioners and the Fire Insurance Association (limited), 
of London, England, likewise a body corporate under the laws 
of said United Kingdom, and a citizen thereof, then found and doing 
business within said State and district, complaining that the said 
Helen M. Fitton had fora long time before thetwentieth day of August, 
A. D.1885, been, and then was, the owner In fee of a certain mill prop- 
erty, fixed and movable machinery, boilers,and an engine, in all ofthe 
value of eighteen thousand dollars; that your petitioners and said 
Fire Insurance Association (limited) were,on said twentieth day of Au- 
gust, A. D. 1883, licensed and authorized, under the laws of Vermont, 
to transact insurance business in said State of Vermont, and were 
transacting business therein by their duly authcrized agents, Sydney 
H. Sherman and C.F.R. Jenne, of Brattleborough, in said State, part- 
ners under the name of Sherman & Jenne, who were empow- 
o ered as such agents to Inake binding contracts of insurance 
and to write and issue policies thereon ; that on said twentieth 
day of August, A. D. 1885, tie said Helen M. Fitton, acting by her 
agent, the said Robert Fitton, made a binding contract of insurance 
of said property with vour petitioners, acting by their said agents, 
Sherman & Jenne, for twelve thousand dollars, to wit: on buildings, 
four thousand dollars; on fixed and movable machinery, &c., seven 
thousand and five hundred dollars, and on boilers and engine five 
hundred dollars, a memorandum of which said agreement of insur- 
ance was then made and delivered to said Robert Fitton for said 
Helen M. Filten, in writing, as follows: . 
SRATTLEBOROUGH, Vt., August 20, 1883. 


“Mrs. Helen M. Fitton, Proctorville, Vt. 
“Dear Mapam: We hereby agree to bind from date twelve thou- 
sand dollars of insurance on woolen mill and machinery at Cam- 
bridgeport, as per survey on file at our office, in the North 
4 British and Mereantile, Commercial Union, Guardian, and 
Phoenix, of London, insurance companies, at three per cent. 


“ (Sioned) SHERMAN & JENNE, Agents.” 
, | 
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That on the twenty-fifth day of August, A. D. 1883, the prop- 
erty so insured was destroyed by fire; that the loss was total and 
exceeded twelve thousand dollars in all, and upon each division of 
property named the sum insured thereon; that on the twenty- 
seventh day of the same August the said Sherman & Jenne wrote 
for the said Helen M. Fitton five policies of insurance upon the 
sald property, each for one-fifth of twelve thousand dollars, all con- 
current, one in each of the petitioning companes and one in the 
said Fire Insurance Association (limited); that said policies were 
never delivered ; that they were demanded of the said Sherman & 
Jenne by the said Helen M. Fitton, with tender of the premiums, 
and delivery was refused ; that due proof of loss was made by the 
said Helen M. Fitton under said policies. Wherefore the said Rob- 

ert and Tlelen M. Fitton, in their said bill, prayed for process 
5 for discovery for the delivery of the said policies to the said 

Hlelen M., that the defendants in said bill might be decreed 
to pay to the said ifelen M. the sum of twelve thousand dollars so 
insured on said property, and for other and further relief. 

And your petitioners further represent that they and the said Fire 
Insurance Association (limited), after service of due process upon 
them, all appeared in said circuit court; that petitioners filed a 
joint demurrer, setting forth, first, that the said bill stated no case 
In equity for discovery or relief; second, that the plaintiffs in the 
bill had a full and adequate remedy at law ; third, that the bill was 
multifarious; fourth, that the grounds upon which relief was sought 
were vague, lidefinite, and uncertain; that the said Fire Insurance 
Association (limited) filed a like demurrer, containing the additional 
ground that it was misjoined with the other defendants in the bill. 

These demurrers were thereafter heard by the court, the Honor- 

able Hoyt II. Wheeler, district judge for the United States 
6 for said district, presiding, and were disposed of by the judg- 

ment of said court thereon, to wit: The demurrer of said Fire 
Insurance Association (limited) was sustained, and from that time it 
ceased to be a party to the cause. The demurrer of these petition- 
ers was overruled, with leave to answer over. From this judgment 
overruling their demurrer these petitioners entered an appeal, and 
on the nineteenth day of August, A. D. 1884, severally filed the 
same answer as defendants in the said equity suit, which answers, 
among other things, not germane to this petition, put in issue the 
alleged title of the said Helen M. Fitton to the property aforesaid, 
averred that the property was destroyed, or procured to be de- 
stroyed, by the wrongtuld, wilful/, neghyent, or unlawfull act of the 
complainants; and further averred that the agreement of insurance 
alleged in the bill to have been mace was procured by the said 
Helen M. "itton and her agent, Robert Fitton, by .raudulent repre- 
sentations and concealments set forth in the said answers. Where- 
upon, thereafter, upon motion of the petitioners, defendants in 

said equity suit, it was ordered by the sail court, the said 
7 honorable district Judge presiding, that the following issues 

of fact be submitted for determination by a jury on the law 
side of said court: 
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First. Did the complainant Robert Fitton, for himself or for com- 
plainant Helen M. Fitton, procure by fraudulent representations or 
concealments whatever agreement or agreements they entered into 
with the defendant companies to insure the destroyed property ? 

Second. Was the property destroyed, or procured to be destroyed, 
by the wrongful, willful, negligent, or unlawful act of the complain- 
ants, or either of them, with intent to defraud the defendants? 

Third. Was Helen M. Fitton the real owner of the property 
claimed to have been insured ? | : 

Thereafter, at the Mav term of said circuit court, A. D. 1885, trial 
was had before a jury duly impannelled upon the issues so sub- 
mitted for determination, the Honorable W. J. Wallace, the cireuit 
Judge of said circuit court, and the Honorable Hoyt H. Wheeler, 

district judge aforesaid, presiding. 
8 In the course of said trial these petitioners, defendants at 

the said trial, made a common defence, and offered certain 
evidence as bearing upon the issues tried, which the said court ex- 
cluded, as inadmissable, to which rulings, three in number, these 
petitioners, there defendants, excepted, and their exceptions were 
thereupon reduced to writing, allowed by the court, and placed on 
file. 

In the course of the said trial to the jury the questions to be 
answered by them were modified in form by the court in a manner 
and for reasons fully appearing in the aforesaid exceptions, and the 
verdict of the jury was adverse to the defendants (your petitioners) 
and was as follows: “Did Robert Fitton at the time of applying for 
insurance falsély represent to the agents of the defendants that he 
had only had one fire?” Answer. “No.” “Did he so represent 
intending to deceive them or defraud the defendants?” Answer. 
“No.” “Was the representation relied upon by the agents in effect- 
ing the agreement of insurance?” Answer. “ No.” 

“And that there was no other misrepresentations or con- 

9 cealments.” And they further answer the second question 

submitted in the negative, and the third in the affirmative, 
under the direction of the court.” 

The foregoing verdict was received by the court and filed on May 
the twenty-second, A. D. 1885, and thereafter, upon the seventh day 
of July, 1885, the cause was sent to a master to assess the damages, 
and by the said master’s report, returned into court at the October 
term, to wit, October 10th, 1885, the damages suffered by the com- 
plainant were assessed at a sum greater than the said twelve thou- 
_.a@ doles, the sum at which the said property was alleged to have 
been insured, to wit, the sum of fou-teen thousand three hundred 

and thirty-three dollars. 
10 Thereafter during the Octeber term of saia circuit court, 

1885, the complainants in said bill moved for a judgment 
against eacn of the res’ ondents for three thousand dollars (being 
one-fourth of the said sun. of twelve thousand dollars), with interest 
and one-fourth of the cost: of the suit, which motion, after the 
parties had been duly heard thereon, was granted by ‘the court in an 
opinion filed by the aforesaid district judge December 29th, 1886, 
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closing with the following decretal crder: “ Let a decree for the 
orators be entered for the payments by the defendants each, respect- 
ively, to the oratrix of three thousand dollars, with interest and one- 
fourth of the costs of suit within thirty davs from the entry of the 
decree.” 

And thereafter, at the same term, to with, on the twenty-sixth day 
of January, A. D. 1886, the said Honorab le Hoyt H. Wheeler, dis- 
trict judge, presiding, on motion ef the complainants in said suit 
the following final decree was entered : 

This cause Came on to be further heard at this term, and 
1] was argued by counsel, and thereupon, upon consideration 
thereof— 

[t was ordered, adjudged, and decreed that each of said defend- 
ants pay to said oratrix the sum of three readiete dollars, with in- 
terest thereon fromthe 29th day of August, A. D. 1883, amount- 
ing to the sum of three thousand four hundred and thirty-three 
dollars and fifty cents; that each of said defendants pay to 
said orators one-fourth of the orators’ costs in and about this suit, 
and one-fourth being taxed and allowed at the sum of one hundred 
and seven dollars and sixty-one cents, said sum due in equity, and 
said costs, amounting to thesum of three thousand-five hundred and 
forty-one dollars and eleven cents, and which said sum it is or- 
dered, adjudged, and deereed shall be paid to said orators within 
thirty days from the twenty-sixth day of January, A. D. 1886, with 
interest from this last-named date to the time ot payment, and 
thereof the said orators may have execution at the expiration of said 
thirty days against each of said defendants. 

Done in court, in said term, this 26th dav of January, A. D. 
1886. 

HOYT H. WHEELER. 


12 And on the same 26th day of January, A. D. 1886, upon 
the entry of the foregoing decree, the defendants moved the 
court as tollows: 

And now come the defendants In the above-entitled cause and 
move the court that an appeal be allowed and execution stayed that 
the cause Mav pass to the Supreme Court, and offer to g1ve a bond, 
as required by Jaw in such cases, and move the *ourt to fix the 
amount therefor. 

By MARTIN & EDDY, 
Attys for Def'ts. 


Which motion was disallowed. the court endorsing thereon its 


| order as follows: is 


“Appeal disallowed in open court solely upon the ground that, 
the opinion of the court, the cause is not ap pealable. 


“HOYT H. WHEELER.” 


13 All of which matters and things hereinabove stated appear 

of record in said court. And your petitione:s file with this 
their petition, In support t and in proof thereof, attested coples of the 
papers, as follows: The bill marked Exhibit “A ;” the demurrer 
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of these petitioners, marked Exhibit “ B;” the demurrer of the Fire 
mL, Insurance Association, marked Exhibit “C:” the answer of the 
Phoenix Assurance Company, marked Exhibit D” (the answers of 
the other defendants being the same); the order sending issues to a 
jury, marked Exhibit “E;” the exceptions of the defendants al- 
lowed at the trial by the Jury, marked Exhibit “ F;” the verdict of 
the jury, marked Exhibit “G;” the opinions of the court in the 
cause at-its various stages, with the decretal order in the last opin- 
ion, marked respective ty Exhibits “I,° “Kk,” & “L;” the decree, 


an. 
A marked Exhibit “M,;” the motion for appeal, with the indorse- 


ment disallowing the same, marked Exhibit “ N.” 
14 Ana now vour petitioners, upon the above-recited facts, al- 
lege that they had the right of appeal from the final decree 
of the circuit court aforesaid in said cause to the Supreme Court of 
the United States, and that they are wrongfully deprived of said 
appeal by the order aforesaid disallowing the same as matter of law, 
and that said order is erroneous, and the petitioners have a right 
r% thereupon to the interposition of this honorable court in their 
behalf. | 
Wherefore they respectfully pray this honorable court to issue its 
writ of mandamus to tne judges of the said circuit court, district of 
Vermont, commanding them, or one of them, to grant your petition- 
ers an appeal to this court from the decrees and rulings of the said 
elreuit court In said cause and to accept sufficient bond or bonds to 
act as a supersedeas, and that such appeal be allowed as of the 26th 
of January, A. D. 1886, the date when said application was 


15 originally made in said court ayd was rejected. 


SraTE OF VERMONT, 
County of Vi a BO, od ALLS Lo 
| 


Jqemost,. Martin, of Beattichoroughinesidesenth bees 
deposes and says that he is One of the attorneys of recora-yor tne ae- 
fendants in the equity suit against Phoenix Assurance Company, 
London, England, & a/s.,in favor of Robert Fitton and wife, now pend- 
ing in the United States circuit court, district of Vermont, and, 
such, has been familiar with all of the proceedings in said cause; that 
A he is acquainted with the contents of the foregoing petition, and the 


same are true in matters of fact. 
JAMES L. MARTIN. 


Pa 


PAP 


istrict oF VERMONT, 8s 


Subscribed and sworn to before me this 15th day of February, 
HOYT H. WHEELER, 
>. District Judge, District of Vermont. 


| Endorsed :] The Pheenix Assarance Co., of London, England, & 
al. vs. Robert Fitton & wer. Fetition for mandamus to the cireuit 
court of U.S.. distriet of Vermont. 
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16 To the judges of the circuit court of the United States for the 
district of Vermont, in the second circuit: 


Robert Fitton, of Cavendish, in the county of Windsor and State 
of Vermont,fand] Helen M. Fitton, of thesame town, county, and State, 
wife of the said Robert Fitton, and citizens of the State of Vermont, 
bring this their bill of complaint against The Fire Insurance Asso- 
ciation (limited),of London, England, a body corporate duly organ- 
ized and existing under the laws of the United Kingdom of Great 
Britain and Lreland, and a citizen of said kingdon, now found and 
doing business within the said district of Vermont; The Phoenix 
Assurance Company, of London, England, a body corporate organ- 
ized and existing under the laws of said United Kingdom of Great 
Britain and Ireland, and a citizen of said kingdom, now found and 
doing business in the said distriet of Vermont; The Guardian Fire 
& Life Assurance Company, of London, England, a body corporate 
duly organized and existing under the laws of the United Kingdom 

of Great Britain and Treland, and a citizen of said kingdom, 
17 now found and doing business within the said district of 
Vermont; The North British and Mercantile Insurance Com- 
pany, of London, England, and Edinburg, Seotland, a body corpo- 
rate duly organized and existing under the laws of said United 
Kingdom of Great Britain and Treland, and a citizen of said United 
Kingdom, now found and doing business in the said district of Ver- 
mont, and The Commercial Union Assurance Company,of London, 
England, a body corporate duly organized .and existing under the 
laws of said United Kingdom of Great Britain and Ireland, and a 
citizen of said United Kingdom, now found and doind business in 
the said district of Vermont. 3 
1. And thereupon your crators complain and say that on the 20th 
lav of August, A. D. 1888, the said Helen M. Fitton was, and for a 
ong time had been, the owner in fee of three buildings built of stone, 
yrick, and wood, connected together, and extending some one hun- 
dred and sixty-five feet, east and west,on the north side of the high- 
way, in the village of Cambridgeport, in the town of Rocking- 
1S ham,in the county of Windham and State of Vermont, of 
great value, to wit, of the value of six thousand dollars, and 
of fixed and movable machinery therein, not including boilers and 
engine, but inelnding hangers and shafting, pulleys, and belting, 
and factory furniture and fixtures, all of great value, to wit, of the 
value of ten thousand dollars; and that she also owned in said build- 
ing two boilers and one enzine, with connections, of great value, to 
wit, of the value of two thousand dollars; all of which property 
was the sole and separate estate of said Helen M. Fitton, was free 
and elear of all ineumbrance, and was rented for and used asa 
woolen factory in the manufacture of woolen goods. 

2. Your orators further show that on said 20th day of August, 
A. D. 1883, and for a long time prior thereto the said defendants, to 
wit, The Fire Insurance Association (limited), of London, England; 
The Pheenix Assurance Company, of London, England; The Guar- 
dian Fire and Life Assurance Company, of London, England; The 


* 
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North British and Mercantile Insurance Company, of London, 
19 England, and Edinburgh, Scotland, and The Commercial 

Union Assurance Company, of London, England, were each 
duly organized corporations for the purpose of insuring the owners 
of buildings and property therein against loss and damage by fire, 
and were not organized under the laws of the State of Vermont, but 
had, prior to seid 20th day of August, A..D. 1883, applied to and 
obtained a licease from the insurance commissioners of the State of 
Vermont, authorizing each of said insurance companies and cor- 
porations to transact insurance business in the State of Vermont, 
and each of said corporations had filed with the secretary of state 
of the State of Vermont the copies and statements required by law 
to entitle it to obtain said license; and that among the said certifi- 
cates and statements each of said defendants had filed with said 
secretary of state a written stipulation agreeing that legal process 
affecting said company served on either of the insurance commis- 
sioners of the State of Vermont should havethe same effect as if served 

personally on the corporations within this State; and that each 
20 of said defendants had duly appointed as its agents to make 

contracts of insurance upon buildings and property therein 
against loss and damage by fire, for the State of Vermont or in a part 
thereof, Sidney H. Sherman and C. F. R. Jenne, of Brattleborough, in 
the county of Windham, partners in business under the firm name 
of Sherman & Jenne, and had authorized and em powered said agents 
to make building contracts for such insurance, and to write and 
issue policies upon said contracts; all which licenses and authoriza- 
tions were in full force and effect on said 20th day of August, A. D. 
1883, and said Sherman & Jenne, on that date and ever since, have 
had full authority to bind each of said defendants for insurance 
against loss and damage by fire by contracts and policies by them 
to be made and issued. | : 

3. Your orators further show that on said 20th day of August, A. 
D. 1883, the said Robert Fitton, acting as agent for and in behalf of 
his wife, the said Helen M. Fitton, made application to said Sher- 
man & Jenne for insurance to said Helen M. Fitton upon her said 
property as follows: : 

21 On stone, brick, & frame buildings -~-- -- eapem er $4,000 00 
On fixed and movable machinery therein, exclu- 

sive of boilers & engines, including hangers and shaft- 

ing, pulleys and belting, and factory furniture and 

fixtures thereit ..... 2 20. Se csed nena cenwecasenes - BID 
On 2 boilers and engine and connections --.----.--.- $500 00 


Which said application was in writing filled into a.printed blank 
and contained a full and particular survey of the property, and had 
endorsed thereon a plan of said buildings and their surroundings, and 
was satisfactory to and was approved by said Sherman & Jenne, 
agents as aforesaid; which said application, money, and plan are 
referred to and the orators will produce and send an‘accurate copy 
thereof as a part of this bill of complaint upon the trial of this 
cause. 
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4. Your orators further show that said Sherman & Jenne, as 
agents as aforesaid, and acting within their authority to make con- 
tracts for insurance as aforesaid, accepted said application and agreed 

that the companies named in the written memorandum next 
22 hereinafter recited should insure said property deseribed in 

said survey and aplication to said Ilelen M. Fitton against 
loss or damage by fire to an amount not exceeding twelve thousand 
dollars, in consideration of the sum of three hundred and sixty dol- 
lars premium, and that one of said firm of Sherman & Jenne 
would visit said property on the 25th day of August, A. D. 1883, 
and that policies would then be written dated the 20th day of 
August, A. D. 1583, and would be sent to said Helen M. Fitton im- 
mediately thereafter, and that she should cause a check for the 
amount of said premiums to be returned at once to said Sherman & 
Jenne on receipt of said policies; that In a memorandum of the 
agreement to Insure said property said Sherman & Jenne, as agents 
as aforesaid, made and <elivered to said Robert Fitton for said Helen 
M. Fitton the following letter, to wit: 

‘ BRATTLEBOROUGH Vr., Aug. 20, 1888. 
“Mrs. Helen M. Fitton, Proctorsville, Vt. 
“Dear Mapam: We hereby agree to bind from date twelve thou- 

sand dollars of insurance on woolen mill and machinery at 
5 Cambridgeport, as per survey on file at our office, in the 

North British and Mercantile, Commercial Union, Guar- 
dian, and Phoenix, of London, insurance companies, at three per 
cent. 


“SHERMAN & JENNE, Agents.” 


Your orators further show that the companies hamed in said mem- 
oranduin are the defendants in this suit, except the Fire Insurance 
Association (limited), of Lordon, England, and was a valid con- 
tract, binding Upon all the e rporationus named in it. | 

»o.. Your orators further show that, in accordance with said agree- 
ment, the said Jenne, one of said firm of Sherman & Jenne, on said 
25th day of August, A. D. 1885, visited and examined said buildings 
and property atsaid Cambridgeport, and again promised said Robert 
Mitton, as agent for lis said wife, that said policies would be 
written and forwarded to said /Telen. M. Fitton, as hereinbefore stated, 
and said Robert Fitton again assured said Jenne that said premium 

would be sent, as before stated, on receipt of said policies. 
24 6. Your orators further show that upon the night of said 
2hth day of August, A. D. 1883, the said buildings, machin- 
ery, hangers, pulleys, shafting, belting, boilers, engine, furniture, 
and fixtures were entirely consumed by fire, and all said property 
was burned up and destroyed and became a total loss, and all with- 
out the fauit of said Robert or said Helen M. Fitton, and that said 
loss greatly exceeded the sum of twelve thousand dollars in amount, 
and exceeded upon each division of said property named and speci- 
fied in said survey the sum named therein. : 
Your orators further show that after said 25 dav of August, A. 


ie posta ee Fee a 
eae! Sate Se Ege ee Cy oR 


wa? ‘ie eo ve 2 x yee ee \ - 
See tentet Re SETA Bs, ee EO 
2 eat en ae fee ase te 


he 


INSURANCE CO. OF ENGLAND, é€. 


D. 1883, to wit, on the 27th day of the same August, the said Sher- 
man «& Jenne, as agents as aforesaid, and in pursuance of the terms of 
said contract, made out formal and complete policies of insurance to 
said Helen M. Fitton upon said property, as set forth and described in 
said application in the defendant corporations, to wit, The Fire In- 

surance Association (limited), of London, England; The 
25 Pheenix Assurance Company,of London, England; The Guar- 

dian Fire and Life Assurance Company, of- London, England; 
The North British and Mercantile Insurance Company, of London, 
England, and Edinburgh, Scotland, and the Commercial Union As- 
surance Company, of London, England; all which said policies were 
written upon the blank forms furnished by the defendant corpora- 
tions, respectively, and were concurrent upon said property, and 
were each dated on the 20th day of August, A. D. 1885, being the 
time of making said contract and the date of said memorandum, and 
each of said policies was for an equal one-fifth of said sum of twelve 
thousand dollars, and of the several divisions made and set forth in 
said application, and followed said application in all respects, except 
that permission was given to run said factory. extra time, not later 
than ten o’clock p. m., to even up work. | 

8. Your orators further show that said policies were not delivered 
by said Sherman & Jenne to said Helen M. Fitton, nor to her said 

husband, and that on the 29th day of August, A. D. 1883, 
26 said Robert Fitton, in behalf of his said wife, tendered to 

said Sherman «& Jenne, for the defendants, the sum of three 
hundred and sixty dollars for the premium upon said policies and 
for said insurance, and demanded policies according to said written 
memorandum, and demanded the policies written as aforesaid; that 
said Sherman & Jenne refused to accept said premium and _ refused 
to deliver said policies, or to otherwise carry out said contract; that 
said Helen M. Fitton then gave notice of said loss by said fire, and 
afterwards, on the 21st dav of September, A. D. 1883, she caused to 
be made out and delivered to said Sherman & Jenne sworn proofs 
of loss, stating all the particulars of said five and said loss, so far as 
-she had any knowledge thereof, for each of the four defendants 
named in said memorandum of said contract; and on the 10th 
day of November, A. D. 1883, she also made and caused to be deliv- 

ered to said Sherman & Jenne a like proof of loss for the other 
27 company not named in said memorandum, in which a policy 

was written. And said Robert Fitton, for and in behalf of said 
Helen M. Fitton, has made frequent demand for said policies and 
for the pavment of the amount of said loss; and the defendants, 
through their said agents, wholly refuse to deliver said policies or 
to pay said loss, or any part thereof. 

9. Your orators further show that they have never had possession 
of said policies, and that they have never read nor been informed 
of the formal parts of said policies, but that your orators have en- 
ceavored in good faith to obtain the same and to comply with all 
terme and conditions to make their said insurance on said property 
of said Helen M. available as a protection, and to secure the indem- 
nitv contracted for as aforesaid; and if they have in any wise failed 
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to do and perform all the conditions of said policies, it has been 
entirely due to the wrongful refusal of the defendants to deliver r 
said policies, or otherwise inform your orators of the said conditions. «? 

10. But now so it Is, We. 

11. And the defendants sometimes allege, &e. 
28 12. All which actings, doings, Ke. 
13. In consideration whereot, &e. 

14. To the end, therefore, that the said defendants may, 1f they can, 
show why your orators should not have the relief hereby prayed, 
and may, upon their several and respective corporal oaths, and ae- ; 
cording to the best and utmost of their several and respective knowl]- , 
edge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to the matters and things hereinbefore set forth 
and charged, and that as fully and particularly as though the same 
was here repeated, and they, and each of them, particularly inter- 
rogated thereto, and that each of said defendants set forth and dis- 
cover the said policies of lisurance written by said defendants re- 
spectively, and all correspondence, memoranda, book entries, and 
papers relating to the same, and that seid defendants produce said 
original policies that they may be delivered to said Helen M., and 
that the defendants be decreed to pay to the said Helen M. the said 

sum of twelve thousand dollars, the sum so by said defend- 
29 ants insured upon said property by their said concurrent poll- 
cles, and that they contribute thereto in the same proportion 
as they assumed the same in said contract and policies, with interest 
thereon, and Jor such other and further relief in the premises as to 
justice and equity shall appertain and to your honors shall seem meet. 

May it please your honors to grant unto vour orators a writ of 
subpoena directed to the Fire Insurance Association (limited), of 
London, England; the Phoenix Assuranee Company, of London, Eng- 
land; the Guardian Fire and Life Assurance Company, o. London, 

England; the North British and Mercantile Insurance Company, of 
London, England, and Edinburgh, Scotland, and the Commercial 
Union Assurance Company, of London, England, commanding them, 
i and each of them, that they appear before the honorable ~“recuit 
court of the United States for the distriet of Vermont, at the tim: to 
be appointed therein, in accordance with the rules in equity, then 
and there to make answer hereto, and stand to and abide the order 
aud decree of the court in the premises, 
ov And your cratovs will ever pray. 
ROBERT FETTON. ' 
HELEN M. FIPTON. 
WALKER & GODDARD, 


Sovicitors. 


reverie ess 


CLERK'S OFFICE, 
U.S. Crrevir Court, District oF VERMONT. 
I hereby certify that the foregoing is a true copy of the origine; 
now on file in this office. peci- 
[Seal Circuit Court, Vermont Distriet, U.S. A.] 
GEO. E-. JOHNSO/Cust A 
= Cee ah, 
Deput 
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31 [Endorsed :] Exhibit “A.” Circuit court of U.S. Robert 
Fitton & Wife v. Fire Ins. Association et als. District of 

Vermont. In equity. Walker & Goddard, solicitors. Filed Feb- 

ruary 21st, 1884. Geo. E. Johnson, deputy clerk. Copy. 


32 Demurrer. 


Circuit Court of the United States, District of Vermont. In 
_ Equity. 3 


Ropert Firron & WIFE 
vs. 
THE Frre [NsurANCE Asso., &c., and Others. 


The Guardian Fire & Life Assurance Company, The North 
British & Mercantile Insurance Company, The Commercial Union 
Assurance Company, and the Phoenix Assurance Company, four of 
the defendants in the above suit, by protestation not confessing or 
acknowledging all or any of the matters and things in the bill set 
forth in manner and form as the same are alleged, doth demur 
thereto, and tor cause of demurrer showeth— 

Ist. That the said complainants have not in their said bill made 
or stated such a case as doth or ought to entitle them to any such 
discovery or relies as 1s thereby sought and prayed for against these 
defendants, nor have wey set forth any case calling for relief in a 

court of equity. 
33 °d. That the complainants, upon the facts sev forth in 
their said bill, are not entitled to the relief prayed for, be 
cause they have a full and adequace remedy at law. 

sd. That the said bill exhibited against these cefendants and 
another corporation appears upon its face to invoke several and dis- 
tinct n.atters and causes, In several of which these defendants and 
the said other corporation- defendant are not alike interested or con- 
cerned, and that the said bill is altogether multifarious. 

4th. That the bill exhibited against these defendants does not 
clearly and explicitly set forth the contract or the transaction on 
whick ie complainants rely as their cause of action, and does not 
--t fo:th with certainty any distinct grounds upon which their 
a leged equity is founded, and is vague, indefinite, and uncertain. 

‘Wherefore these defendants demand judgment of this honorable 
court whether it shall, be compelled to make any further or other 

answer to the said bill, or to any of the matters and things 
34 therein contained, and pray to be hence dismissed with 
costs. , 
THE GUARDIAN FIRE & LIFE ASSUR- 

ANCE CO. 

THE NORTH BRITISH & MERCANTILE 

INS. CO. 
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\ THE COMMERCIAL UNION ASSURANCE 
ternis CO. : i : | 
of said THE PHOENIX ASSURANCE CO., 


nitv conkselicitors, MARTIN & EDDY. 
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We certify that, in our opinion, the foregoing demurrer is well 
founded in point of law. 
| MARTIN & EDDY, 

Of Counsel. 


SraTe OF New York, City & County of New York: 

We, James 8. Swan, deputy manager of the Guardian Fire & Life 
Assurance Company, of London; Samuel P. Blagden, manager of 
the North British & Mercantile Insurance Company, of London & 
Edinburgh; Charles Sewall, associate manager of the Commercial 
Union Assurance C ompany, of London, and E. B. Clark, assistant 
manager of the Phoenix Assurance Company, of London, being duly 
sworn, on oath depose that they hold severally the ré spective Offices 

set forth herein in the management of the affairs & business 
35 of the said insurance companies In the United States, and 
that the foregoing demurrer is not intended for delay. 
GUARDIAN FIRE & LIFE ASSURANCE 
CO., LONDON, 
JAS. S. SWAN, Deputy Manager. 
NORTIE BRITISH & MERCANTILE INS. 
CO., 
SAM. P. BLAGDEN, Manager. 
COMMERCIAL UNION ASSURANCE CO., 
CHARLES SEWALL, Ass’t AWq’r. 
PHOENTX ASSURANCE CO. OF LONDON, 
Kk. B. CLARK, Asst Manager. 


Subseribed and sworn to this fifth day of May, A. D. 1884, before 
me. 
[L. s.] WM. De L. BOUGHTON, 
Notary Public, City & Co. of N. Y. 


CLERK’s Orrice, U.S. Crreuir Court, 
| DisTRICT OF VERMONT. 
I hereby certify that the above and foregoing is a true copy of the 
original now on file in this office. 
[Seal Circuit Court, Vermont District, U.S. A.J 
GEO. E. JOHNSON, 
Deputy Clerk.. 
36 [ Endorsed:] Exhibit “B.” Robert Fitton & Wife vs. The 
Fire Insurance Asso. & als. In equity. Demurrér of Guar- 
dian, North British & Mereantile, Commercial Union, & Pheenix 
Cos. Filed May 8, 1884.) Geo. E. Johnson, deputy clerk. Copy. 


37 Circuit Court of the United States, District of Vermont. In 
equity. 
Ropert Firrox & Wire vs. Fire [INSURANCE ASSOCIATION ef als. 
This defendant, by protestation, not confessing or acknow ledging 


all or any of the m: itters and things i in the: said compl: inant’s byll set 
forth to be true in such manner and form as the same arg‘therein 


SERB pera 


INSURANCE CO. OF ENGLAND, &€. 


set forth and alleged, doth demur thereto, and for cause of demurrer 
showeth : 

1. That the said complainants have not, in and by their said bill, 
made or stated such a case as doth or ought to entitle them to any 
such discovery or relief as is thereby sought and prayed for from 
or against this defendant. 

2. That the complainants, upon the facts stated in said bill, are 
not entitled to the relief prayed for against this defendant because 
they have a plain and adequate remedy at law. ? 

>. That the said bill is exhibited against this defendant 

35 and the several other corporations therein named as defend- 
ants thereto for distinct matters and causes,in several whereof, 

as appears by said bill, this defendant is not in any manner inter- 
ested or concerned, and that the said bill is altogether multifarious. 

4. That there is a misjoinder of parties to said cause in this that 
this defendant is improperly joined with said several other defend- 
ants as parties to said bill. 

Wherefore this defendant demands the judgment of this honora- 
ble court whether it shall be compelled to make any further or other 
answer to the said bill, or to anv of the matters and things therein 
contained, and prays to be hence dismissed with costs. 

THE FIRE INSURANCE ASSOCIATION 
(LIMITED) OF LONDON, | 
By PROUT & WALKER, Its Solicitors. 


We certify that in our opinion the foregoing demurrer is weil 
founded in point of law. 
PROUT & WALKER, 
Of Counsel. 


STATE OF NEW YORK, te 
City and County of New York, § ade 

Joseph H. Wellman, being duly sworn, on oath says that he is 
manager in the United States of the Fire Insurance Association 
(Limited), of England, and that the foregoing demurrer is not inter- 
posed for delay. , 

JO. H. WELLMAN, 
Manager The Fire Ins. Asso., Lim. 


Subseribed and sworn to before me this 29th day of April, A. D. 
1554. 7 
Pesta J.G. BALDWIN, 

Notary Public in & for New York County, No. 2. 


CLERK’s OFFIceg, U.S. Crrcurr Court, 
| District oF VERMONT. 
I hereby certify that the above and foregoing is a true copy of the 
original now on file in this office. 
[Seal Circuit Court, Vermont District, U.S. A.] 
GEO. EK. JOHNSON, 
Deputy Clerk. 
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40) [Endorsed :] Exhibit C. U.S. circuit court, district of 


Vermont. Robert Fitton & Wife vs. Fire Ins. Asso’n ef al. 


In equity. Demurrer to bill by Fire Ins. Asso’n. Filed May 5, 1884. 


Geo. E. Johnson, deputy clerk. Copy. 
4] DISTRICT OF VERMONT, 8s. 
Circuit Court of the United States. In Equity. 
Rosert Firron and Wife vs. Fire INSURANCE Asso. & als. 


Answer of the Phoenix Assurance Company, now the Phoenix 
Assurance Company of London, England, one of the defendants in 
the above-named suit, not waiving but expressly reserving all right 
of exception to the bill, for answer thereto says: 

Ist. This defendant is ignorant whether the plaintiff, Helen M. 
Fitton, was the owner in fee of the lands and buildings of which it 
is alleged in the bill that she was the owner, or of the machinery 
and fixtures of various kinds which the bill refers to and sets forth, 
or Whether all or any of such property, real or personal, was free 
from incumbrances, and was rented and used as a woolen factory, 

as alleged, and as to all those matters this defendant there- 
42 fore neither admits or denies the same, but will require the 
plaintiffs’ proof. 

2nd. This defendant admits that it is a duly-incorporated com- 
pany under the laws of the United Kingdom of Great Britain and 
freland, and was at the time referred to in the bill, and now is, doing 
business under the laws of the State of Vermont in said State, and 
was and is Hable to service in the said State, and also that the 
firm of Sherman & Jenne, of Brattleborough, in said State, was agent 
of this defendant, as alleged in the bill to contract for insurance and 
write policies for this defendant. 

ord. This defendant is ignorant, but, upon information, denies 
all and several the allegations of the bill which allege and assert 
any agency whatever on the part of the plaintiif, Robert Fitton, for his 
wife,the plaintiff Helen M.,and isalso ignorant, but, upon information, 
denies that the plaintiff Robert, as agent for and on behalf of the 
plaintiff Helen, made such an application in writing to said Sher- 

man & Jenne for insurance (filled into a printed blank) as 
43 the bill alleges, or that any such an application was satis- 
factory to and approved by said Sherman & Jenne. 

Ith. This defendant, upon information and belief, being itself ig- 
norant of the alleged transaction as it occurred, if any such there 
was, deny that said Sherman & Jennie, acting within the scope of 
their authority as agents of this defendant, accepted any such appli- 
cation and agreed, otherwise than by a writing signed by them, to 
effect any Insurance for said) Helen M. Fitton, to write any policies 
on any property for said Helen M. Fitton, or to deliver to said 
Helen M. Fitton any such policies for the amount of three hundred 
and fifty dollars premium, as is alleged in said bill, and that any 
Insurance should be so effeeted for said Helen M. Fitton, and sueh 
policies should be delivered to her before she paid for the same, and 
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INSURANCE CO. OF ENGLAND, &C. 


upon her promise, made by her husband, to send a check for such 
amount to said Sherman & Jenne; and this defendant denies all 
the other allegations in the fourth paragraph of the bill con- 
44 tained except the allegation that Sherman & Jenne executed 
a paper writing and gave the same to said Robert Fitton, 
which fact it admits, but whether the said writing 1s truly and ac- 
curately set forth in the bill defendant is ignerant and will ask 
leave to verify the same when the original shall be produced in 
evidence. | 

5th. This defendant is informed, and therefore admits, that C. F. 
A. Jenne, of the said firm of Sherman & Jenne, visited the premises 
described in the bill on the 25th day of August, 1883, and saw the 
said building, but defendant denies that the said Jenne made any 
agreement with the said Robert or the said Helen M. at that time 
and place, such as is set forth in the bill. 

6th. This defendant is ignorant, and therefore denies and leaves 
the plaintiff to prove, whether or not the real and personal property 
set forth in the sixth paragraph of the bill was destroyed by fire in 
whole or in part,as is therein alleged, and also the value of any 

property which may be proved to have been so destroyed. 
45 7th. This defendant admits that the said Sherman & Jenne, 
on the 27th day of August aforesaid, wrote a policy in this 
defendant company, insuring the premises mentioned in the bill 
against fire, a copy of which policy this defendant annexes to this 
answer; but this defendant avers that the said policy was written 
by the said Sherman & Jenne in entire ignorance of the fact that 
the mill premises had been consumed in whole or in part by fire, as 
defendant is informed and believes, and in entire ignorance on the 
part of this defendant of the writing of said policy, or of any fire 
by which said premises were either injured or consumed. And this 
defendant further avers that the said policy was never delivered to 
the said Helen M. Fitton or to any person for ber, but has been and 
is ever since in the possession of this defendant. And defendant 
says that the said Helen M. Fitton has never had and has not any 
right to have said policy delivered to her; has never paid for the 
same; has never tendered the money for the premium 
46 thereof, and. has never been insured, or had the right to con- 
sider herself insured thereby. And this defendant further 
denies that the plaintiff, Helen M., either herself or by another per- 
son for her, ever made any proper and legal proof of loss under 
said policy, or in any way within the prescribed and proper time or 
at any time. And the defendant denies each and every the other 
allegations of the bill in regard to the writing of said policy, the 
alleged tender of the premium money therefor, and the demand for 
the same not herein specifically either admitted or denied. 

And this defendant further alleges that it has refused to deliver 
said policy to the said Helen M. if she has ever demanded the de- 
livery of the same, and denies that the said Helen M. has ever per- 
formed all the terms and conditions of the contract which she in 
her bill alleges she made with this defendant, or that any failure to 
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16 EX PARTE: IN THE MATTER OF THE PHOENIX 


perform her so alleged obligations was due to any wrongful refusal 
or conduct of this defendant. 

47 8th. And this defendant is informed and believes, and 
therefore alleges, that the plaintiff, Robert Fitton, procured 

and caused all that was done by the said Sherman & Jenne in the 

premises, including the signing of the writing which was given to 

the said Robert Fitton (whatever the same may prove to be), the 


visit of the said Jenne to the property mentioned in the bill, and the’ 


writing of the said policy by false and fraudulent representation, 
and by intentional and fraudulent concealment of material facts, as 
the same are set forth below, to wit: 

That said Robert Fitton did when he first called upon said Sher- 
man & Jenne, and for the purpose of inducing them to make the 
written instrument on paper which they did make, and to induce 
them to enter into an arrangement to insure said mill and property, 
did knowingly and falsely and fraudulently represent to said Sher- 
man & Jenne that there was in good condition and in good working 

order automatic sprinklers in the weave-room, card-room, 
48 spinning-room, and in two stories in the “L” part of the 

mill attached to and connected with the main part of said 
mill by a three-inch water pipe; that said sprinklers were connected 
with and supplied with water from a large tank “n an upper room 
in said mill, which tank was and would be kept tilled and supplied 
with water thereafter , and that said sprinklers were so arranged 
that if the building sige fire they would be put in operation and 
operated by the hea ; that they had a barrel of water constantly 
on hand in the teed -room, together with four water pails, all handy 
and ready for immediate use in extinguishing fire, in case of fire in 
the mill; that there was also fifty feet of hose im each story and 
one hundred feet of hose in the office of said mill, which was and 
would be kept constantly on hand ready and in good and suitable 
condition for immediate use in extinguishing fire; that he also had 

a pump in the main building of said mill attached to the 
49 machinery in said mill by gearing and propelled by water 

and which was and would be kept suppiied by water and in 
a good and suitable condition for immediate use ; that he had never 
had but one fire *n which buildings were burned. 

All of which representations of said Fitton this defendant, upon 
information and_ belief, alleges were false and fraudulent, and were 
falsely and fraudulently made by said Fitton for the purpose of in- 
ducing the said Sherman & Jenne to make said paper and to 
enter upon and do what they did in the premises. 

And, further answering, says, upon information and belief, that 

said Sherman & Jenne did rely upon said representations of said 
Fitton and did believe them to be true, and was by them induced 
to make said paper and to enter upon and do what ‘they did do in 
the premises. 

Ana, further answering, says that at the time when said Fitton 

made said representations, and at the time when said mill 
o0) was burned, that there was very little, if any, water in said 
tank in said mill, and not enough to supply the said auto- 
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matic sprinklers or to put them in operation, so that the same were 

wholly useless ; that by reason of the want of water in said tank 
said hose was rendered entirely useless at the time of said fire; that 
at the time said Fitton made said representations and at the time 
said fire began said pump in said mill was out of repair and in such 
condition that it could not be operated, and was wholly useless, and 
: the said pump and the geering and machinery connected with the 
Bee same and dam holding the water to propel the same, together with. 
unreasonable and excessive use of the water by said Fitton in said 
dam, made said pump wholly inoperative and of no use whatever. 
And this defendant, further answering, says that by reason of the 


“ want of a suitable supply of water in said tank, by reason of 
2 51 the condition of said automatic sprinklers being in a condi- 
' tion so that they could not and would not operate, by reason 


of the want of water in the said tank so that the said hose could 
not be used, and by reason of said pump being out of repair and 
in a condition so that it could not be operated, and by reason of 
such unreasonable and excessive use of the water in said dam and 
the condition of said dam said mill and property was burned and 
destroyed. 

And, further answering, upon information and belief, this defend- 
ant says that said mill was Creed and said property destroyed by 
the wrongful, willful, and negligent acts of said orators. 

And this defendant, further answering, says, upon information and 
belief, that said Fitton, in truth and in fact, had had at the time of 
making such representations and at the time of such supposed in- 


> surance of said property, a large number of fires, and at different 
| times had had between fifteen and twenty buildings burned 
D2 up and destroyed by fire. 


9th. And this defendant further is informed and believes 

ard therefore alleges that any fire which occurred and any loss 

which ensured with respect to the premises and property mentioned 

in the bill was caused by the unlawful act or procurement of the 

plaintiff in setting fire to the said buildings, or in procuring the 

same to be fired, with the fraudulent purpose and intent to procure 
the insurance money and to defraud the defendant of the same. 

And this defendant, on information and belief, further alleges 

| that such fire and loss, if any, was caused by the unlawful act or 

1 | procurement of the plaintiff, Robert Fitton, in setting such fire to 
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the said buildings, or in procuring the same to be fired, with the 
like fraudulent purpose and with the knowledge and consent of the 
said Helen M., or as the. agent of the said Helen M. in charge of 
the said property and of the management of the same end 
D3 of procuring the insurance thereon, for whose acts and doings 
| the said Helen M. was responsible. and by the result whereof 
she is bound. ; | 
Wherefore this defendant says, all the premises being cun- 
| sidered, the plaintiffs are not entitled to any of the relief from 
this honorable court for which they pray, or to any relief for which 
they do not specifically pray under the general prayer for equitable 
relief contained in the bill, and that this defendant is not required 
3 . 
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to answer the bill further, but should be. hence dismissed with its 


reasonable costs in this regard most unjustly sustained. 
E. B. CLARK, 


Asst. Manager Phenix Assurance Co., London. 


54 UNITED STATES OF AMERICA, ess 
State & County of New York, j ~’ 


On this fifteenth day of August, 1884, personally appeared before 
me, the subscriber, E. B. Clark, of the city of New York, the assist- 
ant manager of the Phenix Assurance Company, by whom the 
above answer in equity is signed, and made oath that the allega- 
tions and statements in the above answer contained are true, so far 
as such allegations and answers are stated upon the knowledge of 
the answering defendant, and that so far as they are stated upon in- 
formation and belief that he believes them to be true. 

Witness my hand and official seal the day and year last above 


stated. 
[L. s.] WM. De L. BOUGHTON, 


Notary Public, City & Co. 0, N. Y. 


CLERK’s Ox FICE, U. S. CrrcurT Court, 
| DistRIcT OF VERMONT. 
I hereby certify that the above and foregoing is a true copy of the 
original now on file in this office. 


[SEAL. ] GEO. E. JOHNSON, 
Deputy Clerk. 


55 [Endorsed :] Exhibit “D.” Robert Fitton & Wife vs. The 

Phoenix Assurance Co., of London & U.S. Answer of Phe- 
nix Ass’e Co. Martin & Eddy, solicitors. Filed August 19th, 1884. 
Geo. E. Johnson, deputy clerk. Copy. 


56 ‘In the Circuit Court of the United States, District of Vermont 
In Equity. 


Rosert Firron and WIFE 
vs. | 
Tue Nortu British MERCANTILE _NS. Co., oF LONDON, et als. 


And now, after hearing the parties, it is ordered that the follow- 
ing issues of fact in the above-entitled cause be submitted fcr deter- 
mination by a jury on the law side of this court: 

Ist. Did the complainant Robert Fitton, for himself or for com- 
plainant Helen M. Fitton, procure by fraudulent representations or 
concealments whatever agreement or agreements they entered into 
with the defendant companies to insure the destroyed property ? 

2d. Was the property destroyed or procured to be destroyed by 
the wrongful, willful, negligent, or unlawful act of the complain- 
ants, or either of them, with intent to defraud the defendants? 

3d. Was Helen M. Fitton the real owner of the property claimed 
to have been insured ? | 
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HOYT H. WHEELER. 


CLERK’s OrrFicek, U.S. Circurr Court, 
District oF VERMONT, BURLINGTON, June 25th, 1885. - 


I hezeby certify that the above and foregoing is a true copy of the 
original now on file in this office. 
[Seal Cireuit Court, Vermont District, U. 5. A.] 
GEO. E. JOHNSON, 


Deputy Clerk. 


58 [Endorsed:] Exhibit “E.” United States circuit court, dis- 

trict of Vermont. Robert Fitton & Wife vs. The Pheenix As- 
surance Company, of London, ée als. Order sending issues to a jury. 
Filed April 16th, 1885. Geo. E. Johnson, deputy clerk. Copy. fia 
pencil:] ‘Fees, $1.50. 
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59 Defendants’ Exceptions. 
In the Circuit Court of the United States, District of Vermont. 
: In Equity. 


RosBert Firron and WIFE 
v8. 
THE NortH British MERCANTILE INs. Co. oF LONDON ef al. 


In the course of the trial of the above cause issuzs to be tried by 
a jury were framed, on motion of defendants, as follows : : 

ist. Did the complainant, Robert Fitton, for himsel* or for com- 
plainant Helen M. Fitton, procure by fraudulent representations 
or concealments whatever agreement or agreements they entered 
ir.to with the defendant companies to insure the destroyed prop- 
erty? 

2d. Was the property destroyed or procured to be destroyed by 
the wrongtul, wilful, negligent, or unlawful act of the complainants, 
or either of them, with intent to defraud the defendants ? 

3d. Was Helen M. Fitton the real owner of the property claimed 
to have been insured ? : : 

The trial cf said issues came on at Windsor, at the May term, A. 
D. 1885. Before the trial proceeded, upon suggestion of the presid-. 
ing judge age te Mrs. Fitton held the 0 title she had an insur- 
able interest, the parties acquiescing, the thira issue was to be 
answered in the affirmative by direction of the court, and the trial 
proceeded on the other two issues. There was evidence on part of 


the defendants tending to show that Robert Fitton, acting as 


60 agent of his wife, the other plaintiff, applied to the defend- 
ants’ agent in Brattleborough, on the 20th of August, 1883, 
for insurance on a certain mill, compar 3 shafting, and fixtures — 
situated in Cambridgeport, Vermont; that Fitton was not person- » 
ally known to the agent, and in the interview between them, in 
answer to the agent’s question whether he had had any fires, stated 
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that he had never had any fire except one in Cavendish, and that 
building—a mill—was struck by lightning ; that he could prove it 
by the watchman ; that he made an application for an insurance of 
$12,000, with a general plan of the insured property, not addressed 
to any of the defendant companies, but left with the agents, and 
accepted by them as an application, which application is refer-ed to 
and made part of these exceptions; that after this application and 
the conversation connected with it Mr. Jenne, the agent, wrote and 
gave to Mr. Fitton an agreement to “ bind ” the insurance, a copy of 
which is set forth in the bill, and is refer-ed to; that it was then 
agreed between Fitton and the agent that Mr. Jenne should visit the 
mill on the following Saturday, the 25th of August, survey the 
property, and settle the rate; the evidence relating to the interview 
of the 20th August was confined to the testimony of Jennie and 
Robert Fitton, Jennie testifying to the representation as to former 
fires set forth in these exceptions, and Fitton denying that he said 
he had never had any other fire than the one alledged to be caused 
by lightening; that Mr. Jenne did visit the property on Au- 
gust 25th, and looked through the mill and buildings under 
the guidance of Mr. Fitton; that he left the mill about 
three o’clock in the afternoon, leaving Mr. Fitton there. Evi- 

dence also tended to show that the mill was operated 
61 by a lessee, one Hubley, of Worcester, who was not personally 

at Cambridgeport, but had a superintendent named Hutton in 
charge of the mill; that at about eleven o’clock the evening of the 
25th of August the mill was discovered to be on fire, and was con- 
sumed with all its contents; that the week preceding the fire was 
very dry, and that the mill had been run during that week as usual by 
water, so far as it could be, which water was supplemented by steam ; 
that the water in the pond on the 25th of August was so low that it 
would not run the wheel, except for a few revolutions; that the 
mill was supplied with auxiliary steam-power capable of moving 
all this machinery ; that this power would operate the pumps for 
the extinguishment of fire ; that the fire had been drawn from under 
the boiler at about five o’clock that afternoon before the fire, as the 
evidence tended to show was the usual custom, and that there was 
no steam »n when the fire broke out; that the fire broke out in the 
upper picker-room, which was two stories above the boiler-room, and 
at the time it broke out there was no fire in the boiler-room ; that 
before and at the time of the fire the water in the flume was so low 
that the point where the pumps sucked the water was above. or just 
at the level of the water, and that the pump had failed to work the 
day before the fire, owing to the extreme drouth and the use of the 
water. It was also shown that in July, 1873, Robert Fitton became 
the owner of a mill property in Cavendish, in Vermont, consisting of 
a mill, boarding-house, store-house, & te..cment-houses; that in 
September, 1875. the mill was burned and said to be struck by 
lightning; that it was not rebuilt; that Robert Fitton conveyed 

the property to his wife, Helen M. Fitton, by means of a deed 
62 to George 8S. Hill, his father-in-law, and a deed from Hill to 

Mrs. Fitton on the 8th day of January, 1876. Fitton testified 
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in behalf of complainants, without hieus a that oe the ime of tt 
conveyance from him to Hill, and Hill to his wife, his wife ha 


ft mortgage of $5,300 on the property, while Mrs. Fitton was the owner 
7 of the land, Mr. Fitton taking care of her property at Cavendish; the 
store-house connected with the mill, and siniened to be the property — 
of Mr. Hill, was burned ; afterwards the mill boarding-house was — 
burned ; afterwards six tenement-houses were burned; afterwards 
two tenement-houses were burned, and one of these eight tenements — 
belonged to Mr. Fitton; that none of the property was rebuilt. - 

The defendants offered and produced evidence to show that this 
| property at Cavendish was all insured, and that the insurance _ 
money was paid on the loss adjusted by Fitton with the companies, 

j To this the plaintiff objected, and the court declined to adinit the 
evidence. 

The defendant called asa witness one Norman H. Farr, who testi- 
fied that some time previous to June, 1883, but could not give the 
date, Fitton applied to him for insurance on this property. 

le, And at this point the complainants objected, and the defendants 
_ then offered to show by him that after the Fittons had bought the 
premises in Cambridgeport, which was in April, 1882, and shortly 
before Robert Fitton applied to Sherman & Jenne for the insurance 
in question, he applied to Mr. Farr, who had been for several years 
an insurance agent in Bellows Falls, where Fitton was well known, 
| 3 for insurance on the property destroyed on August 25th, 1883; that 
Farr told Fitton that he could not write any insurance for him on 
account of his former fires and the difficulty he had had with the 
—r insurance companies. : 
To this evidence the plaintiff objected, and the court sustained the 
objection, and the defendant excepted. 
63 The defendants also offered to show that after the fire in 
question occurred and the claim was made upon the insur-. 
ance companies, and after the right of the plaintiff to recover for 
this loss was disputed by‘the companies on the ground of fraud in 
procuring the agreement for Insurance or in a the building, 
and after the evidence in perpetuam had been taken by the plaintiff 
in anticipation of the suit, and before this suit was brought, the 
agents, Sherman & Jenne, received certain letters signed “ John C. 
Corn,” and answered two of them, copies of which letters and 
answers are hereto annexed, the letters being marked A, B,C, D, and 
—— . the answers thereto Aa, Bd, and made a part of these exceptions. It 
was claimed that said letters were in a disguised handwriting, and 
that the signature was a fictitious one ; that they were decoy letters, 
intended to procure an offer of money from the agents, Sherman & 
Jenne, or from the defendant companies, with a view to use it 
against them in whatever litigation might take place; that they 
were written or caused to be written by Robert Fitton, and they 
offered to prove that ir ‘act Fit‘on received the answers written by 
Sherman & Jenne. 

To this evider*e the plaintiff objected, and the court sustained 
the objection, and the defendant excepted. 

At the trial the de endant cleimed and the court ruled that the 
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defendants, having the affirmative of the issues tried, were entitled 
to the opening and close. At the conclusion of the defendant’s evi- 
dence the court stated that they did not consider that the evidence 
required the complainants to meet it by counter-proofs 1n relation to 
any of the issues except the first; and at the close of the evidence the 
plaintiff asked the court to rule that there was not sufficient evidence 
to justify the jury in finding that the fire occurred by the act or the 
employment of the plaintiff, or either of them. Defendant’s coun- 

sel said that without the evidence that had beeu excluded he 
64 could not claim a verdict on this issue. The issue was there- 

fore withdrawn from the jury. Upon the corclusion of all the 
evidence the court ruled that upon the defendant’s evidence there 
was nothing to submit to the jury upon the first issue except the ques- 
tions which were submiticd, and to which the Jury returned a neg- 
ative answer; and the questions finally sent to the jury, and the 
answers they returned, are as follows: 

“Did Robert Fitton, at the time of applying for insurance, falsely 
represent tothe agents of the defendants that he had only had one 
fire?” 

Answer. No. 

“D:d he so represent intending to deceive them or defraud the 
defendants ? ” 

Answer. No. 

And that there was no other misrepresentation or concealments. 

And they further answer the second question submitted in the 
negative, and the third in the affirmative under the directions of 
the court. 

They were directed by the court how to answer those questlons 
not relating to the representations alleged to have been made by 
Fitton to Jenne. 

The finding of the jury upon the questions of fact were then 
ordered by the court to be filed in the equity side of the cause ; and 
the defendants, being aggrieved by the refusal to admit the testi- 
mony offered, except thereto, and pray that their exceptions may 


be allowed and certified. 
MARTIN & EDDY, 
Solicitors for Def’ts. 


Exceptions allowed and ordered to be placed on file. 


HOYT H. WHEELER. 


65 ‘s” 
SAXTONS River, November —, 1883. 

Mr. Jennie and Sherman. 

Drak Sir: I heurd you are looking up the fire at Cambridgeport 
1 think 1 have a clew that will show how it was done the Sat. night 
it was burned i came Athens about 1 o’clock when near the village 
a man drove up into some brush near the road and hitched the horse 
i thinking strange drove along fastened my team and walked back 
and found the man was going in the lots towards the village i went 
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and at the horse I Icoked, anc see the whip wasa man’s name on > 
it 1 didn’tknow there was any trouble about the fire til nowi thought 
the man was after poultry if i can give you the man’s name on the 
whip and help you what will you give me and will you agree not 
to expouse me t'l it comesto cort. If i see the man i could tell him. 
write soon to Bellows Falls asi am there most every day i don’t 
want to give you my wright name til you write me what you will 


give me. 
JOHN C. CORN. 
645 “Aa.” 
BRKATTLEBRO’, V r.,: Nov. 24, 1883. 
Mr. Corn. 


Dear Sir’ Your fevor received, and in reply would say that we are 
anxious to ascertain who, if any one, set the Fitton mill on fire, and 
that if we could obtain information that would lead to the detectioa 
& conviction of the persor who set the fire we should be willing to 

ay well for it. You claim to have such knowledge. We should 
ike to meet you and talk it up. 

If you will appoint time and place to meet you at Bellows Falls 
we will mect you. 


(Signed) SHERMAN & JENNE. 
67 : wok. 
Saxtons River, Nov. —, 1883. 


Mr. Sherman & Jennie. 


DEAR Sir: i got yours of 24, did not goto Falls as soone as i 
thought or would have got it sooner, i am sure i am wright i had a 
party point Ruben Fitton out to me at Falls day 1 got yours he is 
not the one i saw in the wagon iam shure i dont want get mixed 
up i have taken advice and was told not to call at post office for 
yours as 1 might be known and you would make a witness out of 
me and soi would not get anything of you, my friend said he knew 
Fitton would pay me well to keep Sask if i can put: you on the right 
track and you find it all right and it was him will you give mea 
writing that you will pay me $500. cant see what man was up to 
if not for that or poltry. Answer to Bellows Falls. : 


JOHN C. CORN. 


68 “ Bb.” 


Bratt’, Vt., Dec. 4, 1883. 


John C. Corn. : | 

Dear Sir: Your favor of recent date, in answer to ours of the 
24th ult., is rec’d. In reply would say that we do not blame youin 
the least for not giving away your information. We are satisfied 
from the tone of your letter that you have got hold of the right 
man and we are willing to pay you well for it. $500 is a good deal 
of money, but we will tell you what we will do. If you will tell us 
who the man is who you saw and give us such other information as 
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shall lead to his detection and conviction, we will give you $250, 
and we have not the slightest doubt but what Robert Fitton would 
pay the other $250, as he is, doubtless, very anxious to know who 
set the fire, and it would help him to get his insurance at once. 


ish eee 


: Some think the fire came so soon after the mill was surveyed that 
5 he had some knowledge of the origin of the fire. What do you say; 
3 will you take the $250 with the prospect of getting $250 more? 
x Answer soon. | 
E Your truly, SHERMAN & JENNE. 
.| P. S—Do you want the money before court ? | 
69 is, 


Mr. Sherman and Jennie. 

DeEaR Sir: It seems to me you are trying to get me to tell you 
and then i can only get what you have a mind to give me,i cant 
see why Fitton would pay me if he had it had i shall try. to see him 
before 1 do anything with you and see what he will say and then 
write you i will not tell him 1 wrote you i have got through where 
i was and gone to Bellows Falls. 

JOHN C. CORN. 


70 wast > a 
BetLows Fa ts, Dec. 14, 1883. : 
Mr. Sherman and Jenne. | 
DEAR Str: 1 saw Mr. Fitton i told him i wished to talk with 
him about his mill that burned he asked me my name and where 
i lived and if i was employed by any one to see him i told him 
| who i was and where i lived he then asked me what i wanted he 
said he had nothing to say the cort would say all that was neces- 
| sary, said his wife would sue month he said the insurance law-. 
vers abused him that Mr. Jennie was the only deacent one in the 
crowd = that he liked him and would do the right thing if he had 
his way he said he acted fair and that a man at the had slandered 
him and was going to sue him when he caught him down to Boston 
he then said if } had any business he would have a witness and 
answer any questions he considered right ithen told him what i 
had seene_ he said he knew that and all about it a few days after 
the fire and that the insurance company had benn so mean he would 1. 
not have anything to do with them and he said that when over to o 
see the fire he was told that a teame had been hitched near the road ¢ 
and was to drive fast as it could go away from the village a few £5 
minutes before the fire was discovered he said a Dr. in the village = 
told him and a man by the name Will Bur knew about the horse’ ; 
hitched Fitton said he heard the next day at Bellows Falls after 
he went to see about the fire that a man from N. H. whom he had 
had some trouble with was there sat night the mill burned with | 
a teame and that he had threatened him he would be even | ‘ 
with him and that he thinks he thought it was not : 
71 insured as he told him when he traded with him and took 
several hundred dollars out of him that he wanted insured 


WF oe 


and that he followed and tracked him to a place where he stopped 
the rest of the night and the next night he drove home he said he 
had seene the man and that he accused him of it and told him all 
the particulars and after time the man see he was caught and 
admitted it and that he had in writing all about it he said the 
man had paid him some money and he had got his note due soon 
for more after he had beat the insurance company the man would 
pay smart for it or get arrested I gave him the name on the 
whip he said that want his name he said they had another com- 
pany write a policy on it besides you and should make them pay 
too after he beat you he said other things but I cant remember 
» all have wrote you as near as I could it is certain I cant 
money out of him he seems like a sharp man and he says the in- 
surance company can go to the devil for all of him he says he will 
find out and let me know about the name on the whi 


JOHN C. CORN. 


Mr. Fitton said he was going away next month to be gone a year 
he also told me if it had not been for a girl who went to cam 
meeting he would not have had you done it elsewhere that the gir 
told him that the mill had been on fire a few days before so he 
| stopped and and see you about insuring it. 
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72 CLERK’s OrFice, U. 8. Circuit Court, 
So DistRIcT OF VERMONT, BURLINGTON, February 13th, 1886. 
| I hereby certify that the above and foregoing is a true copy of the 
- original exceptions of defendants in case of Robert Fitton and Wife 
| vs. The North British Mercantile Insurance Company of London e¢ 
| als. now remaining on file in this office. 
{Seal Circuit Court, Vermont District, U.S. A.] 


| GEO. E. JOHNSON, Clerk. 
Grace L. Cutler, 64 Sears Building, Boston. 


| 73 [Endorsed:] Exhibit “F.” Robert Fitton & Wife vs. The 
i North British & Mercantile Ins. Co. & als. Defendants’ excep- 
tions on trial of issues to jury. Filed in court July 8th, 1885. Geo. 
E. Johnson, deputy clerk. Copy. 


74 Circuit Court of the United States, District of Vermont. May 
| Term, 1885. 


Rosert Firron & WIFE 
v8. 
Nortu BritTisH MERCANTILE INSURANCE COMPANY OF LONDON & 
Others. 


In this cause the jurors upon their oaths say, in answer to the first 
question submitted for determination, as directed by the court, as 
follows: 


Did Robert Fitton, at the time of applying for insurance, falsely 
4 : 
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represent to the agents of the defendants that he had — had one 
fire? 

Answer. No. 

Did he so represent intending to deceive them, or defraud the de- 
fendants ? 

Answer. No. 

Was the representation relied upon by the peents in effecting the 
agreement of insurance ? 

Answer. No. 
75 And that there was no other misrepresentations or conceal- 
ments. 

And they further answer the second question submitted in 

the negative, and the third in the affirmative under the directions 


of the court. 

| ASA ROLLINS, Foreman. 
CHAS. H. CADY. 
JOSEPHUS STREETER. 
CHAS. W. JONES. 
A. J. HUNTER. 
JOHN A. SAVAGE. 
LEVI K. WHITE. 
MILES SMITH. 
SAMUEL BROWN. 
L. B. CABOT. 
V. C. HODGMAN. 
C. O. UPSTON. 


CLERK’s OFFICE, U. 8S. Crrcu1T Court, 
DistRIcT OF VERMONT, BURLINGTON, June 25, 1885. 
I hereby certify that the above and foregoing is a true copy of the 
original now on file in this office. 
[Seal Circuit Court, Vermont District, U.S. A.] 
GEO. E. JOHNSON, 
Deputy Clerk. 


76 [Endorsed:] United States circuit court, district of Ver- 

mont. Exnibit *G.” Robert Fitton & Wife vs. Phoenix As- 
surance Co., of Loiidon, et als. Verdict. Filed May 22,1885. Geo. 
EK. Johnson, deputy clerk. Copy. 


77 Circuit Court of the United States, district of Vermont. Oc- 
tober T., 1884. In Equity. 


RoBErT Firron and WIFE vs. PHaznrx ASSURANCE Co. ef al. 


This cause has been heard before on demurrer to the bill which 
was overruled as to the defendants now before the court, with leave 
to answer over. Fitton & Wife vs. Fire Insurance Ass’n, 20 Fed. 
Rep., 766. The defendants have answered that the agreement to 
bind insurance was procured by fraudulent representations of the 
orators as to the situation of the property, as to exposure to and 
precautions against loss from fire ; that the loss occurred through 


- 


ee ae 


ful, willful, and negligent acts of the orators. Issues of fact are 
raised by the traverse of the answers, and the defendants now move — 


that these issues be sent to a jury. The motion is opposed upon the Boe 


ground that by the statutes of the United States the power to send 
issues of fact to a jury is not given to but rather taken 

78 from the circuit courts as courts of equity, and that these 
issues should be tried by the court and not sent toa jury if 

the power to send them exists. The provision of the statute chiefly 
relied upon to show want of such power is that found in sec. 648 
pewens that “ the trial of issues of fact in the circuit courts shall 
by jury, except in cases of equity and of admiralty and maritime 


_ jurisdiction.” It is argued that the exception excludes that mode 


of trial in the excepted cases. But that is not understood to be the 
meaning of the provision. The object of it seems to have been to | 
carry out the constitutional provision guaranteeing the right to trial 
by jury in common-law cases, and at the same time not to require 
a trial in that mode in equity and admiralty cases. This provision 
was enacted in early times, and the power of a circuit court under 
it to send issues to a jury has always been recognized. Field vs. 
Holland, 6 Cranch, 8; Harding vs. Handy, 11 Wheat., 103; Brockett 
| vs. Brockett, 3 How., 691. It is expressly stated to exist in 
79 + Garsed vs. Beall, 92 U. S., 684. The motion cannot be denied 
upon that ground. The inconvenience of so sending the 
issues has been dwelt upon in the argument; but as the trial must 
be in the same court, with the difference only that it is upon the 
law side by jury, according to the course of the trial of common-law 
cases, instead of on the equity side by the judges, according to the 
ordinary course of equity procedure, that consideration is entitled 
to but little weight. The principal question is as to the propriety 
of so sending the issues in this particular case. The issues are the 
same that they would have been if an insurance in fact by delive 
of a policy, instead of a mere agreement to insure, had been eff ‘ 
The orators have standing in this court merely on account of that 
difference. The right to trial by Jury of an issue of fact proper for 
their cognizance is valuable, as it exists and is guaranteed by the 
const-utions and laws of this country, notwithstanding the hostility 
shown to it in some quarters. The defendants have not an abso- 
lute right to that mode of trial in this case because it 
80 is not within the constitutional or statutory provisions, but 
they have the right to have their request for it carefully con- 
sidered when it falls so naturally in the line of the right in other 
cases. ‘These issues seem to be very proper for the cognizance of a 
jury in this case. 
Motion granted. 


JAMES L. MARTIN, 

For Defendants. 
MARTIN H. GODDARD, 
For Orators. 


HOYT H. WHEELER. 
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CLERK’s OFFIvE, U. 8. Circuit Court, 
DistRIcT OF VERMONT, BURLINGTON, Feb’y 11th, 1885. 
I hereby certify that the above and foregoing is a true copy of the 
original now on file in this office. 
[Seal Circuit Court, Vermont District, U.S. A.] 7 
GEO. E. JOHNSON, 
Deputy Clerk. 


81 [Endorsed:] Exhibit “K.” United States circuit court, 

districtof Vermont. Robert Fitton & Wife vs. Phoenix Assur- 
ance Company et als. Decision. Filed February 10th, 1885. Geo. 
E. Johnson, deputy clerk. Copy. 


82 Circuit Court of the United States, District of Vermont. In 
Equity. October Term, 1885. 


Rosert Fitrron & WIFE vs. PHuenix ASSURANCE Co. ef al. 


The issues of fact which were sent to a jury in this case (23 Fed. 
Rep., 3) have been tried, and, by verdict, found for the plaintiffs. 
A question was raised as to the value of the property déstroyed by 
fire. This question was, by agreement, referred to a master, who 
has reported the value to have been $14,333.00. No exceptiens bave 
been filed to that report. ‘The sum for which insurance was agreed 
was $12,000.00. Therefore there is no question but that there 
should be a decree for the full amount agreed for. The only re- 
maining question is whether there shall be a decree against all the 
companies for the whole or against each for its preportion. This 
question was left open when the demurrer of these defend- 
ants was overruled. (20 Fed. Rep., 766.) This is not an agree- 

ment of insurance as such agreements are set forth and 
83 expressed in policies of insurance duly executed by the in- 

surers, but is an agreement for insurance signed by agents of 
the respective companies as such agents, to be so set forth in a policy 
or policies to be thereafter executed. One ground of the jurisdiction 
of the court as a court of equity is that there might be a decree for 
specific performance of the agreement by actual execution and de- 
livery of the policies according to the terms of the agreement. Then 
full relief would be given, as is usual in equity cases, by further 
decree for the payment of the loss according to the terms of the 
policies. Taylor vs! Merchants’ Ins. Co., 9 How., 390; Wood on Fire 
Ins., 29, 32. In form the decree for the execution and delivery of 
the policies is frequently omitted, and a decree for the payment of 
the loss only is made, where there has been a loss, but the grounds 


for the decree remain the same. So the real question here now is 
as to what policies would be required to carry out the agreement 

made by the agents with the plaintiffs—whether there should 
S84. —sbe one policy for the whole amount duly executed and de- 

livered by all the companies jointly or a separate policy exe- 
cuted and delivered by each for its share of the risk. The terms of 
the agreement are in the writing, but those terms are to be applied, 
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weitten agreements 


“To Mrs. Helen M. Fitton. | 


“Dear Mapa: We hercby agree to bind from date twelve thou- __ 
sand dollars of insurance on woolen mill and machinery at Cam- — 
are port as per survey on file at our office, in the North British 


and iercentile, Commercial Union, Guardian, and Phoenix, of 
London, insurances companies, at three per cent.” : 


These companies are not shown to have, nor understood to have, — 


any business relations with each other further than that each insures 
Prgperty against loss by fire. 
h 


e agents who signed the writing are not shown nor understood 


to be agents of the companies jointly to act for all, but are under- 

stood to be the agents of «sch to act for it in effecting insur- 
ance. | : 7 

85 Their acts should be construed in accordance with their 


authoritv. The words of and in are understood to be used as © 


distributives of the $12,000.00. They agree to find that sum, in all. 
among the companies. Separate policies for one-fifth of the risk 
each in each of these four and in another company were written by 
the agents upon the blanks of the respective companies furnished to 


the agents before the agents knew of the loss. The plaintiffs de- 


manded these policies, which were refused. The plaintiffs were not 
entitled ta the policy of the other company, because it had never 
been contracted for. Hence the demurrer to the plaintiffs’ bill by 
that comp:ny was sustained. 20 Fed. Rep.,776. This construction 
of the written agreement by the parties excludes any understanding 
that there was to be a joint policy for the whole. The whole case 
goes to show that the understanding was that separate policies to the 
amount of twelve thousand dollars in all in the respective com- 
panies were to be made cut and delivered by the agents. They 

had no blank policies executed by all the companies jointly, 
86 and would doubtless have been as much surprised if the 

piaintiffs had requested as the companies would if the agents 


*had asked of them such policies. 


The effect of the decision of this question upon the right to appeal 
has beer. urged, but that has no present bearing. It is the duty of 
this court to make such decree upon the case as made as appears to be 
lawful and just; whether any appeal lies from such decree when 
made is to be determined by the law applicable to that subject. 

The risk was to be divided among the defendant companies. The 
presumption is that it was to be divided equally, as nothing to the 
contrary is shown. 

The defendants appear to have denied the plaintiffs’ rights to 


policies and to payment of Joss August 29th, 1883, and did not per- 


mit them to make proof of loss under the policies, if such were re- 

quired. The plaintiffs’ rights appear to have accrued upon that 
refusal, and interest is to be computed from that time. 

87 Let a decree for the orators be entered for the payment by 

the deferdants, each respectively, to the oratrix of three thou- 
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sand dollars, with interest and one-fourth of the costs of the suit, 
within thirty days from the entry of the decree. 
HOYT H. WHEELER. 
MARTIN H. GODDARD, 
For Orators. 
W.S. B. HOPKINS, 
MARTIN «& EDDY, 
For Defendants. 


CLERK’s OFFICE, U. S. Crrcuit Court, 
District oF VERMONT, BuRLINGTON, Dec’r 31st, 1885. 
I hereby certify that the above and foregoing is a true copy of the * 
original opinion now on file in this office. 
[Seal Circuit Court, Vermont District, U.S. A.] 
GEO. E. JOHNSON, Clerk. 


88 [Endorsed:] Exhibit “ L.” United States circuit-court, dis- 
trict of Vermont. Robert Fitton & Wife vs. Phoenix Assur- 

ance Company et al. Opinion. Wheeler, J. Filed December 27, 

1885. Geo. E. Johnson, clerk. Copy. [In pencil:}] Fee, $1.50. 


89 In Circuit Court of the United States, District of Vermont. 
October Term, 1885. In Equity. ! 


iv 


Rop’t Fitton & WIFE 
. US. 
Tae Pranrx AssuRANCE Company, of London, England; THE . 
Guardian Fire & Life Assurance Company, of London, England; 
The North British & Mercantile Insurance Company, of London, 
England, and Edinburgh, Scotland, and The Commercial Union 
Assurance Company, of London, England. 


Present: Hoyt H. Wheeler, judge. 


This cause came on to be further heard at this term, and was 
argued by counsel, and thereupon, upon consideration thereof, it was 
ordered, adjudged, and decreed that each of said defendants pay to 

said orators the suin of three thousand dollars, with interest thereon 

from the 29th day of August, A. D. 1883, amounting to the 
90 sum of three thousand four hundred and thirty-three dollars 

and fifty cents; that each of said defendants pay to said 
orators one-fourth of the orators’ costs in and about this suit, said 
one-fourth being taxed and allowed at the sum of one hundred and 
seven dollars and sixty-one cents, said sum due in equity and said 
costs amounting to the sum of three thousand five hundred and - 
forty-one dollars and eleven cents, and which said sum, it is ordered, 
adjudged, and decreed, shall be paid to said orators within thirty 
days from the 26th day of January, A. D. 1886, with interest from 
the last-named date to the time of payment, and thereof the said ry 
orators may have execution at the sia cee of said thirty days | [- 
against each of said defendants. 


a | 


a. 


-. Done in court in said term this 26th day of Januai , A. D. 188 
[On the margin :] | | 
$3,433 50 
107 61 


$3,541 11 


91 I certify that this decree corresponds to the orders and 
rules of court in this cause. 
MARTIN H. GODDARD, Solicitor. 


-CLERK’s OrFice, U. S. Circuit Court, 
DistRICT OF VERMONT. 


I hereby certify that the above and foregoing is a true copy of the 


original now on file in this office. : 
GEO. E. JOHNSON, Clerk. 


92 [Endorsed :] Exhibit “M.” Rob’t Fitton & Wife vs. Phe- 

nix Assurance Company e als. United States cir. c’t, dist. 
of Vermont. In equity. Decree for orators. Filed January 26th, 
1886. Geo. E. Johnson, clerk. Copy. 


93 Circuit Court of the United States, District of Vermont. Oct. 
: Term, A. D. 1885. In Equity.’ 


RosBert Firron and WIFE 
3 v8. 
THe PHa@nix AssuRANCE Co., of London, Eng., e als. 


And now comes the defendants in the above-entitled cause, and 
moves the court that an appeal be allowed and execution stayed 
that the cause may pass to the Supreme Court, and offers to give a 
bond as required by law in such cases, and moves the court to fix 


the amount therefor. ; 
By MARTIN & EDDY, 
: Att’ys for Def’ts. 


CLERK’s OFFice, U.S. Circuit Court, 
DISTRICT OF VERMONT. 


I hereby certify that the above is a true copy of the original 
motion now remaining on file in this office. 
[Seal Circuit Court, Vermont District, U. 8. A.] 


GEO. E. JOHNSON, Clerk. 


94 [Endorsed :] Exhibit “ N.” Robert Fitton & Wife vs. Phe- 

‘nix Assurance Co., London, Eng. Motion for appeal, &c., 
by def’ts. Appeal disallowed in open court solely upon the ground 
that in the opinion of the court the cause is not aprenos tie % 
H. Wheeler. Filed January 26th, 1886. Geo. E. Johnson, clerk. 


Copy. 


I tent rs 
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ermont. Robert Fitton & Wife vs, Fire Insurance Association ef ala. 
Decision. Filed July 10, 1884. Geo, B. Johnson, deputy clerk. Copy, 


-Circyit Court of United States, District of Vermont. In Equity. 
. : May Term, 1884. 


Rosert Firton & Wire vs. Fiae Insuranos Assocration, Paanix 
Assoranoe Company, Guarpian Fines & Lire Assurance Company, 
Norata Britisn & Mercantice Insurance Company and Union Assur- 
aweg Company. 


_ From the allegations in the bill, which on these demurrers are to be 
taken as true, it appears that the duly authorized agents of all the de- 
fendants agreed to bind from August 20, 1883, twelve thousand dol- 
lars of insurance against loss by fire in the latter four of the defendant 
Companies, at 3 per cent, on the property of the oratrix, and sent her 
a writing to that effect, without specifying anything about distribution 
of the risk among these Companies. 

After a loss of the property the agents wrote peridies in each of the 
defendant companies dividing the amount into five equal parts among 
them, but after learning of the loss refused to deliver any of. thom, 
and all the defendants refuse te pay the loss. 

Qn these facts the oratrix has not any claim either at law or in 
equity against the first defendant. The agents never entered into any 
ee contract to insure the oratrix in behalf of that company. 

no compenies had been named in the agreement with the oratrix, 
she probably might have held those which the agents intended to act 
for in that transaction, and the writing of the policies afterwards 
would Le evidence of intention. But here the companies bound are 
expressly named; and the contract of the oratrix was expressly with 
them, without leaving any room for implying any contract between her 
and other companies out of any intention or understanding of the 
agents, not known to o7 relied upon by her. And that company did 
not insure her, for the policy was not delivered to her, nor known of 
by her until after the loss. She wea not bound to receive it, and 
neither the agents or the company stood under any obligations to de- 
liyer it. Withou‘ delivery it was the act of but one party to it, which 
amounted to ro contract at allas between the two, even if with delivery 
it would have been good aft2r a loss not known at the time, without 
any contract providing for it previous to the loss. , 

The ecntract with the other companies was an argreement to insure, 
not a contract of insurance. | : 

The agreement to pay the premium at the rate specified was u suffi- 
cient consideration to make the agreem7nt a binding contract. Gen- 
erally whatever is agreed to be done, is, in equity, considered as 
done. The agreement to insure may in equity be treated as insur- 
ance. At law there could only be an action for the breach of the con- 
tract to effect the insurance. This mi;ht not be so full and complete a 
remedy as that which can be afforded in equity. The right to pro- 
ceed in equity is well settled, in such cases, in the courts of the United 
States, notwithstanding the statute establishing the boundaries of 
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equity jurisdiction, which has been in force from the beginning. Rev. 
Stat. U. S., Sec. 723. Taylor vs. Merchants Ins. Co., 9 How, 390; 
Commercial Ins. Co. vs. Union Ins. Co., 19 How, 821. The jurisdic- 
tion depends upon the nature of the contract, and not, as ane been ar- 
gued, upon the difficulty or nature of the proof. 

In this case the evidence is, apparently, in writing and easy of pro- 
duction, while in some cases it has been in correspondence and oral 
communications, not so readily at hand for the purpose. But when 
the contract is made out, in any mode, to be a preliminary contract 
for insurance, instead of a completed contract of insurance, the reme- 
dies upon it are the same, and may be enforced in the same way. The 
right to proceed in equity in this case cannot be denicd without dis- 
regarding these decisions of the highest court. 

The contract is an entire one with the authorized agents of all the 
companies. The meaning of it may turn out to be that each should 
insure for one-fourth; or that, as to the oratrix, all were bound tm sol- 
ido to the effecting of the insurance; or some other construction may 
prevail; but whatever may be the ultimate result, all those defendants 
are liable upon it to the oratrix, and have a common interest in regard 
to it as between themselves, and all appear to be- proper — to 
this suit to enforce. 

The demurrer is sustained, and the bill adjudged insufficient as to 
the Fire Insurance Association: and the demurrers are overruled as to 
the other defendants, with leave to answer over by the 16th day of 


August. 
HOYT H. WHEELER. 
MARTIN H. GODDARD, 
For Orators. 


ALDUCE F. WALKER, 


For Fire Insurance Associaiion. 
W. S. B. HOPKINS, 
For other Defendants. 


CLERK’S OeFice, U. S. Circuit Court, 
’ 
“YISTRICT OF VERMONT. 


I hereby certify that the above and foregoing is a true copy of the 
original, now on file in this office.. 
GEO. E. JOHNSON, 


Deputy Clerk. 
(Seal of the U. S. Circuit Court, Vermont District. ) 
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EX PARTE: IN THE MATTER OF THE PHCNIX INSUR: 
ANSE COMPANY OF LONDON, ENGLAND, ata 
OTHERS. 


P PETITIONERS. 


ON PETITION FOR A WRIT OF MANDAMUS—RETURN TO RULE TO SHOW 
CAUSE. 


Now at this day come PMoyt H. Wheeler, a judge of the Circuit 
Court of the United Stat istrict of Vermont, and, as such, re- 
spondent ir the above-entitled matter, and shows cause why a writ 
cf mandamus should sot issue as prayed for in the petition herein, 
as fellows: The facts set forth in said petition and the copies of the 
various papers and records annexed to said petition, relating to said 
case of Robert Fitton and Helen M. Fitton against the Phoenix In- 
surance Company of Lendon, England, and others, which was com- 
menced by a bill of complaint filed in the United States Circuit Court, 
District of Vermont, February 21st, 1884, as set forth in said peti- 
tion and accompanying papers, are substantially true, excepting the 
statement in said petition, on page 2, that an appeal was entered 
from the decision of the court overruling the demurrer of these peti- 
tioners; which said statement that an appeal was entered from the 
decision of the court overruling the demurrer, if in any wise material, 
is not true. But, on the contrary thereof, no appeal was entered or 
taken from the decision of the Circuit Court overruling said demur- 
rer. j 

And further, excepting the statement therein on page 3 thereof, 
that said cause, on the 7th day of July, 1885, was sent to a master 
to assess damages, which said statement, if in any manner material, 


} 
= 


is not true as made, but by consent and agreement of the parties 
said cause was sent to a master specially appointed for this purpose 
to ascertain and report. to the court the value of the property insured 
that had been destroyed by fire which occasioned the loss in question, 
who found and reported the value thereof to be fourteen thousand 
three hundred and thirty-three dollars. 

And this respondent further states that the exceptions taken and 
allowed upon the trial by jury have not in any manner been further 
brought before the Circuit Court upon the equity side thereof by the 
petitioners herein or other se. And now the respondent respect- 
fully submits the premises considered that upon all the facts neither 
the said petitioners have nor either of them have any legal right of 
appeal from the said decree of the Circuit Court of the United States 


for the district of Vermont to the Supreme Court of the United 
States, and prays to be hence dismissed. 
| HOYT H. WHEELER, 
Judge of the Circuit Court of the United States, 
District of Vermont. 
MARTIN H. GODDARD, 
Counsel for B espondent, 


I, Hoyt H. Wheeler, being first duly sworn, do depose and say 
that the foregoing answer is true, as I verily believe. 


HOYT H. WHEELER. 


Subscribed and sworn to before me the 18th day of March, 1886. 
[SEAL. | TIMOTHY GRIFFITH, 
Clerk United States Circuit Court 
Southern District of New York. 
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MAR wi895 
Be | JAMES H. McKENNEY. 
‘ CLERK. 
SUPREME COURT OF THE UNITED STATES. — 
OCTOBER TERM 1885. 
No. 7 Original. 

EX PARTE :—IN THE MATTER OF THE PHCENIX, ee 
INSURANCE COMPANY OF LONDON, ENGLAND, | 
AND OTHERS, PETITIONERS. 

PETITION FOR A WRIT OF MANDAMUS. 
PETITIONER’S BRIEF 
On ‘rule to show cause, returnable March 22, 1886. 
Ww. S. B. HOPKINS, 
For Petitioners. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 
No. 7 original. 3: ae 


BX PARTE:—1N THE MATTER OF THE PHCENIX 
INSURANCE COMPANY OF LONDON & ALI. 


—_—— 


PETITION FOR MANDAMUS. 


PETITIONERS’ BRIEF. | 

STATEMENT OF THE CASE. | Bt 

. : rate < 

This is a petition for a writ of mandamus to direct the Judges a 
of the Circuit Court for the District of Vermont to allow an a 
appeal by these petitioners, who were respondents in an Equity A 
suit in said Circuit Court brought by Robert Fitton and wife, ee 
from the final decree of said Circuit Court in said cause, ne 
which appeal was disallowed solely on the ground that said Bs: 
cause was not, in the opinion of that Court, appealable.. oe 


THE Case BELow. at, 


The plaintiffs in the cause in the Circuit Court sought recovery 
on an insurance contract against these four petitioners; and in 
the same bill, joined as a defendant the Fire Insurance Associa- 
tion (limited) of London. (Record p. 6.) 3 

They alleged (Record p. &) the execution of a written con- 
tract by these petitioners, acting by their agents, duly author- Le 
ized, with the female plaintiff which is printed below; also : 
(Record p. 9) the execution of jive policies of insurance. on the ae 
female plaintiff’s property mentioned in said contract, made 
Aug. 27, 1883, one each in the petitioning companies and said 


Fire Insurance Association equal in amount and amounting in A 
all to the same sum named in said contract, to wit $12,000; o 
also‘a loss by fire (Record p. 8) exceeding pecuniarily the said Bu 

; ee 
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sum and happening Aug. 25, 1883; also (ecord p. 9) a subse- 
quent demand for and refusal to deliver said five policies ; and 
they also made the necessary allegations as to title in the plain- 

tiffs, incorporation of the defendants and their foreign citizenship 
and lawful pursuit of their business in Vermont. (Jtecord pp. 
6, 7.) 

The plaintiffs prayed (1) discovery of these jive alleged poli- 
cies and that they be decreed to be issued to them; (2) & decree 
that $12,000 be paid to the plaintiff Helen M. Fitton by the five “ 
defendants, so insured by said five policies and that said five 
defendants contribute thereto in the same proportion as they 
assumed the risk by the said contract and policies; (3) and for 
general relief. | 

The fifth Company (The Fire Ins. Asso.) demurred to the | 
bill (Record pp. 12, 13) and its demurrer was sustained, and 
from that time it ceased to be a party, and nothing has_been 
since heard of the five alleged policies. The suit stood thence- 
forth solely on the following contract or memorandum, which 
is the contract on which the bill was brought as above stated :— 


i 2 —— YF 


‘¢ BRATTLEBORO, Vt., Aug. 20, 1883. | 


Mrs. HELEN M. Firron, Proctorsville, Vt. : r 
Dear Madam—We hereby agree to bind from date twelve | f 
thousand dollars of insurance on Woolen Mills and machinery ' 


at Cambridgeport as per survey on file at our office, in the 
North British and Mercantile, Commercial Union, Guardian, and 
Phoenix of London Insurance Companies, at three per cent. 


SHERMAN & JENNE, Agents.” 


These petitioners — defendants below — jointly demurred 
(Record p. 11) to the bill as against them, and their demurrer 
being over-ruled, appealed from that judgment and answered 
over. In their answ:rs they averred that the memorandum was & 
obtained from their agents by fraudulent representations and | 
concealments, and that the loss also occurred through the 
fraudulent acts of the plaintiffs. (tecord pp. 16, 17, 8th and 
Hh paragraphs of answer. ) 

The opinion of the Court over-ruling the demurrer of these 
| petitioners and sustaining that of the other defendants is printed. ee 
(Record opposite p. 26. ) 

The trial of issues to a jury on these defenses ( Record p. 18) 
resulted in a verdict favorable to the plaintiffs (Record pp. 25, 


A Li ten cst 


26), and in its cours® the defendants took exception; to the 
rulings of the Court, which area part of the records on witch 
the appeal was claimed. (Record p. 19 et seq.) ' : 

After the ‘verdict a master assessed the amount of loss to be 
greater than the amount of $12,000, the amount named in the 
contract, and no exceptions were taken to his report. | 

On motion by the plaintiffs the final decree, from which peti- 
tioners claim an appeal, was taken, and the Court decreed ( Jtecord 
p. 30) the recovery of the whole $12,000 by the plaintiffs, 
but in making such decree divides the amount among the 
four defendants, giving judgment of about $3500 against each 
respectively, and bases its action in this regard upon the con- 
struction of the aforesaid memorandum contract. (For opinion 
see Record p. 28.) gees 


SPECIFICATIONS OF GROUNDS FOR RELIEF. 


The petitioners claim that they had a right to appeal on the 
ground that the matter in dispute exceeded $5,000 in value, and 
the Court below ruled the contrary and denied the appeal as 
matter of law. The plaintiffs’ cleim includes— 

(a) The contract is a joint contract, and the decree is not 
appropriate therefore to the allegations of the bill. 

(b) If not joint, still the contract is a single contract with 
two contracting parties. 

(c) The demurrer goes to the whole remedy ¢ on the said 
single contract ievenlving over $5,000. 

(d) The i issue of fact tried to the jury, the exceptions on 
which trial petitioners urge for hearing, went to the 
fraudulent procuring of the whole insurance, that is the 
very contract; and the fraudulent burning of the prop- 
erty while the contract subsisted and there were, ao 
policies—that is the whole loss. 3 


Points IN ARGUMENT. 
i. 


As the appeal was refused on the ground that the cause is not 
appealable, and this Court is not asked to review any exercise of 
discretion or judgment on fact by the Court below, the applica- 
tion is the proper and only remedy for the petitioners. 


Ex parte, Cutting, 94 U. eS 14. 
Ex parte, Jordan, 94 U. S., “46, 


EX PARTE: IN THE MATTER OF THE PHENIX 
Il. 
THe ConrTrRaACct. 


1 The contract written and signed by the agents, as printed 

above, is a joint agreement of temporary insurance for a 
wholly indefinite time, presumably given to cover the property 
until the agents should definitely place the sum insured for the 
insurer in the form of policies, which would contain the distinct 
terms of the insurance and subdivide the risk, which till then 
was left as one. 

The bill in equity shows that the agents considered themselves 
authorized when they wrote policies to introduce other accepta- 
ble parties as insurers in part, and that the insured deemed such 
introduction, if made, to be in pursuance of the contract. The 
bill states (Record p. 9, at top of page), **the said Sherman & 
Jenne, as agents as aforesaid, and 7n pursuance of the terms of 
said contract, made out formal and complete policies of insur- 
ance to said Helen M. Fitton, upon said property,” In fire com- 
panies instead of four. The bill further states in the next clause 
that the insured tendered ‘* the premium upon sa/d policies and 
for said insurance and demanded polices according to said written 
memorandum, and demanded the polices written as aforesaid; 
that said Sherman & Jenne refused to accept said premium and 
refused to deliver sazd policies or to otherwise carry out said 
contract.” 

The conduct of the parties in this regard is not a variance of 
or contradictory to the contract, but shows their construction to 
have been that the contract was not, as the Cireuit Court in its 
opinion ( Lecord opposite page 26, ) held, an *‘agreement to in- 
sure” by subsequently writing four policies, equal in amount, in 
the four companies named, but a temporary insurance by the 
four companies jointly, for the few days to intervene before 
inspection of the premises and the final settling of the insurance. 
The bill shows in paragraph 4 (Record p. 8), that one of the 
agents agreed to visit the premises on Aug. 25th and that «< poli- 
cies would then be written dated the 20th day of August,” 
which is the date of the contract. 

Suppose in this very case, no policies being written and while 
the contract was therefore still in force, that one of these four 
companies had become bankrupt, could the other three have 


: d= woe 2 


said, in our contract our agreements are several and we are only 
held for $3,000 each or $9,000 in all? 
2 But further, if the contract was not a joint one it was 
at least a stngle contract, four persons constituting one of 
the parties. It was not four agreements made by a common 
agent and put in one writing. A Court of Equity could surely 
not acquire any jurisdiction if it were, any more than on four 
promissory notes made by four promissors and payable to one 
person, or made by one person and payable to four payees. In 
the opinion of the Circuit Court on the demurrers (record oppo- 
site p. 26, last clause but one) the Court supported its jurisdic- 
tion in this language : 

‘¢The contract is an entire one with the authorized agents of 
all the companies. The meaning of it may turn out to be that 
each should insure for one-fourth; or that, as to the oratrix, all 
were bound zn solido to the effecting of the insurance; or 
some other construction may prevail; but what whatever may 
be the ultimate result, all those defendants are liable upon it to 
the oratrix, and have a common interest in regard to it as_ be- 
tween themselves, and all appear to be proper parties to this 
suit to enforce.” 

Passing over the question of liability in solido, which has been 
suggested above, this is the very spirit of our contention. On the 
worst construction for these petitioners the contract is entire, if 
it be one with which Equity Courts can deal, and these com- 
panies ‘* have a common interest in regard to it, as between 
themselves.” It is one transaction, one contract, one agreement, 
made by one common agent, in which four persons on one side 
between themselves being of one mind, met the mind of the 
other contracting party. 

In the enforcement of this contract there is no question as to 
recovery against some and not against all the insurers, nor since 
the loss occurred while it was in foree, does it matter to Mrs. 


Fitton in what proportion one or the other shall pay, so that 


she gets her money. 


IIT. 
THe Matter 1 Dispute. 

The amount of the matter in dispute as affecting the question 
of appeal depends on the issues which were tried between the 
parties. 

Here the issues tried were :— 

(a) One of law as to remedy, which goes to the whole amount 

of insurance named in the single and entire contract. 


INSURANCE CO. OF ENGLAND, ETC, = §& © 
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(b) Whether the contract was not wholly void because ~* 
the fraud of the insured in obtaining it. 
(c) Whether should the contract be found to be untainted 


with fraud, the whole loss under it was not fraudulent. 
See joint demurrer Record p. 11. 


See issues to Jury Record pp. 18, 19, anc 25, 26. 


‘THe AUTHORITIES. 
1. The cases, in which the amount involved in the -vshole 


suit has been held not to be the matter in dispute, are those in. 


which parties having distinct causes of action growing out of a 
transaction join or are joined in one suit though separate 
actions would lie; and where the claim of any one plaintiff may 


he sustained or defeated on its own merits without affecting 


those of the others. 
(2) As in admiralty practice in libels for seamen’s wages 
and in salvage cases, and by shippers where there is an ii '-+v 


tc the goods shipped. 
Oliver v. Alexander, 6 Pet., 145. 
Spear v. Howe, 11 How., 522. 
Rich v. Lambert, 12 How., 347. 
Ex parte Balt. & Ohio R. R., 106 U. S., 5. 


(b) So also in Equity cases where claims against several 

parties distinct in their character are joined in one bill. 
Paving Co. v. Mulford, 100 U. S., 147. 
Farmers L. & T. Co. v. Waterman, 106 U. S., 270. 
Adams v. Crittenden, 106 U. S., 577. 

(c) So also in Equity suits where several plaintiffs, with 

distinct eauses of action join in one bill. 
Seaver v. Bigelow, 5 Wall, 208. 
Fourth Nat. Bk. v. Stout, 113 U. S., 684-686. 
Freeman v. Dawson, 110 U. S., 264-269. 
Stewart v. Dunham, 115 U. S., 61. 

The first of these three classes of cases palpably differs from 
the case at bar. | 

In the second class the joinder is of defendants as in the case 
at bar. 

But in Paving Co. vs. Mulford the company sought to recover 
from separate defendants certificates or their values, which the 
defendants by distinct and independent acts had become pos- 
sessed of, and to which the company claimed title. 

In Farmers Loan & Trust Co. v. Waterman the question 
related to the application of a certain portion of a trust fund te 
the payment of sundry labor and supply claims due to distinct 
persons on distinct contracts from the Rail Road whose property 
had been converted into the fund. 


f 


INSURANCE CO. OF ENGLAND, ETC. 


In Adams v. Crittenden it was sought by the assignee in 
bankruptcy who sold property by order of the Court and the 
purcha w thercof to restrain two jrdgment creditors of the 
insolvent the judgment of each being entirely independent of the 
other, from enforcing the judgments against the property sold. 

The third class of cases w<cre creditors’ bills, where the join- 
der was therefore a joinder of plaintiffs. Yet as the issues 
presented questions of fraud on part of the debtor and the 
defendant they have an analogy to the case x bar. But it is to 
be observed that creditors’ bills, sesing to set aside convey- 
ances by their debtor, are but assertions of distinct claims ‘or 
th: pro rata share of each plaintiff; and there is no jud* nent 
to set aside the conveyance or to establish a trust in the holder 
in favor of creditors, except as against each creditor. As to all 
the rest of the world the con.evance stands or the balance of 
the fund remains in the holder. This reasoning is supported by 
tne language of the Court, thus: in Fourch Natl Bk. v. Stout, 
supra, it is said, ‘‘ the suit was instituted not for the whole 
property in the hands of the bank, but only for the complain- 
ant’s pro rata share. After the suit wes begun the intervening 
creditors were allowed to come in each for his separate share of 
the assets. ©n their intervertic \ the case stood precisely as it 
would if each creditor had brought a separate suit for his separ- 
ate share of the fund.” 

It is difficult to see how the decision in Stewart v. Dunham 
could be justified on another view of the law, leaving, as it does, 
one, whom this Court held in an appeal as against a large cred- 
itor to be innocent of fraud as matter of law on an undisputed 
transaction, a victim of small creditors in whose favor the lower 
Court had given a judgment erroneous in law on the same point. 
In a ingle and entire contract like the one in the case at bar, 
this could never be permitted. 

2. We claim that the case at bar comes within che principles 
upon which appeals have been held to lie, where common inter- 
ests of the several parties on the same side of the cause all wholly 


grow out of one single contract, ~. title, or transaction, the 


validity of which or the remedy on which is the matter in dispute. 
Shields v. Thomas, 17 How., 3. 

Market Co. v. Hoffinan, 101 U. S., 112. 
The Conner_arr?., 103 U. S., 754 

The Maimie, 105 U. S., 773. 

Friena v. Wise, 111 U. §., 797. | 
Freeman vy. Dawson, 110 U. 8., 264. 
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In Shields vo. Thomas, where representatives of a deceased 
person chimed aeainst an administrator funds of the estate 
Which he had misappropriated the Court held (pp. 4 and 5) 
that. telthoueh the distrrbutive share of ench was less than 82.000 
(the then jurisdictional sumyj, the woller tia despite was the 
ammount due to the parties t collectively, and not the partreakur 
sum to which eael was entitled when such amount was dis- 
tributed amone them.” The parties ssall elammed, under one 
and the same title, they fad a common and undivided interest in 
the claim, and it was perfectly iminaterial to the appellants how 
it was to be shared amone them. Tf there was any difficulty as 
to the proportions in which they were to share, the dispute was 
amone themselves.’ 

The discussion of i provi in the OpTMOns in the Cases of 
Thi CCONNCHIOALEA, I» lonpned: ( hiet Justice, finial in Marke / 
Co. rv. Thofiinan by Mar. Justice Strone, quite support. our 
proposition. 

In the ense of Karwers Loa & Tras Yo ow, Waterman. whe 
supra, the language used Is sppropriate Y CHse | 
follows: Cat yp. 270)— 

Tf the controversy is about a matter iy whieh several parties 
are mterested collectively under a common tithe, and. in the 
decree, after establishine cho COOTER LELON rielit —s1 division I~ hincle 
bbe the elaimosants ak on ordine 1a) ther respecthyve interests, tlits 
separation of the decree into parts will not prevent an appeal.” 

“By matter in dispute is meant the subject of Hueation—the 
matter for whieh suit ts brought—and upon which issue is jom- 
ec, ana 1) relation 1) Which jurors wre enlled nid witnesses 
ex:mined, 

Mr. Justice Field in Lee v. Watson, | Wall, 337 

The petitioners ind the peisvinititls below contested only as to 
whether twelve thousand dollurs of instivanee monev was dite 
under a single contrict fora sinele loss. They never had) but 
one other dispute nnd that was whether on the same sinetle Col- 
tract the remedy souelit Wiis fh proper remeds tnd was properly 


elatmed. in plaratiils bill. 


The riehts. claims. and detences ov both silos of the coulvo= 


rersy all row out of this one contract. No person's staid cid 


r) Choral depends 1 Uti prin Upon UTE other aerreemMentl or rielt,. 
express or implied. 
kor thie petitioners, 


Woes. b. HOPKINS. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 7, Original. 


EX PARTE: IN THE MATTER OF THE PHGNIX INSUR- 
ANCE COMPANY OF LONDON, ENGLAND, AND 
OTHERS. , 


PETITION FOR A WRIT OF MANDAMUS. 


BRIEF. 


STATEMENT OF THE CASE. 


The petitioners in their petition (Record, p 2,) say, ‘‘ Wherefore 
‘‘the said Robert and Helen M. Fitton, in their said bill, prayed for 


~ — for discovery for the delivery of the said policies to the said 
‘‘ Helen M., that the defendants in said bill might be decreed to pay 
‘¢to the said Helen M. the sum of twelve thousand dollars, so insured 
‘Con said property, and for other and further relief.’’ 


The above statement is a partial but misleading statement of the 
prayers in the bill of complaint. One would suppose, after reading 
it, that said prayers asked that all of said defendant insurance 
companies be compelled to pay twelve thousand dollars in solido ; 
when, in fact, the prayer in said bill of complaint, 14th paragraph, 
(Record, p. 10,) is in the following words : 


‘¢ And that each of said defendants set forth and discover the said 
‘‘ policies of insurance written by said defendants respectively, and 
‘‘all correspondence, memoranda, book entries, and | ere relating 
‘*to the same, and that said defendants produce said original pol- 
‘‘icies that they may be delivered to said Helen M., and that the 
‘¢ defendants be decreed to pay to the said Helen M. the said sum of 
‘twelve thousand dollars, the sum so by said defendants insured 
‘‘ upon said property by their said concurrent policies, and that they 
‘‘contribute thereto in the same proportion as they assumed the 
‘Csame in said contract and policies with interest thereon, and for 
‘¢such other and further relief in the premises as to justice and 
‘Cequity shall appertain, and to your Honors shall seem meet.’’ 
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The great error in said petition (Record, p. 2,) is the following 
declaration : ' | 


‘©The demurrer of these petitioners was overruled, with leave to 
‘Canswer over. [rom this judgment overruling their demurrer these 
‘‘ petitioners entered an appeal, and on the 19th day of August, A. 
‘¢ |), 1884, severally filed the same answer as defendants in the said 
‘equity suit.”’ 


No appeal was ever asked for, or taken, from the decision of the 
circuit court, overruling their demurrer, and no such record can be 
found, for the simple reason that no such record ever existed. 


A very important matter to be considered at this time, as a part 
of this case, is the fact stated by Judge Wheeler, the respondent, in 
his answer, viz: 


‘And this respondent further states that the exceptions taken and 
‘‘ allowed upon the trial by jury have not in any manner been further 
‘brought before the Circuit Court upon the equity side thereof by 
‘* the petitioners herein, or otherwise.’’ 


I]. 


THE CONTRACT. 


One of the questions in this case is how the written binder (Rec- 


ord, p. 1) shall be construed. 7 

Said binder was the contract between the respective parties. We 
insist that said binder is to be construed in accordance with common 
sense and the ordinary methods and ways of doing business. 

Woolen mills are insured for one year at anywhere from one and 
one-half to five per cent., according to the stock used and the ex- 
posure. 

To assume that the insurance was to be for a few days or for an 
indefinite time is contrary to common sense. If the insurance was 
for only a tew days, then insurance for one year at the same rate 
would have cost twelve thousand dollars—the whole amount of the 
insurance. The last clause in the binder, ‘‘at three per cent.,’’ 
shows the time of said insurance to have been for one year. 

None are so ignoiant as those who do not wish to understand. 
The binder could easily be understood by the petitioners if they 
wished to understand it. 


Another question that arises under said binder relates to the 
amount of insurance that should be placed in each of the respective 
companies mentioned in the binder. 

It is one general rule of all insurance companies that policies shall 
be written concurrent, and agents are appointed agents of one com- 
pany at a time and have a right to insure property and write several 
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policies as agents of each company they represeut. Under the ordi- 
nary rules and regulations of doing insurance business Messrs. Sher- 
man & Jenne would have a right tu have written four separate poli- 
cles—one in each of the*companies mentioned in said binder—for 
the sum of three thousand dollars each. The case does not show 
that Sherman & Jenne had any right to write a joint policy in said 
four companies for twelve thousand dollars, and the case shows that 
they never attempted to do any such thing. 


The opinion of Judge Wheeler states this question as clear and 
forcibly as it can be stated. 


Opinion of Hoyt H. Wheeler (Record, pp. 28, 29 and 30): 


‘‘So the real question here now 1s as to what policies would be re- 
‘‘quired to carry out the agreement made by the agents with the 
‘¢ plaintiffs—whether there should be one policy for the whole amount 

‘‘duly executed and delivered by all the companies jointly or a sep- 
‘* arate policy executed and delivered by each for its share of the risk. 

‘‘ The terms of the agreement are in the writing, but: those tems 
‘‘are to be applied, as those of all written agreements are, to the sub- 
‘¢ jects to which they relate. The writing is: 


‘¢¢To Mrs. Helen M. Fitton. 

‘¢* Dear MapAM: We hereby ayzree to bind from date twelve thou- 
‘¢¢sand dollars of insurance on woolen mill and machinery at Cam- 
‘¢ ¢ bridgeport, as per survey on file at our office, in the North British 
‘¢¢and Mercantile, Commercial Union, Guardian, and Phenix, of 
‘¢« London, insurances companies, at three per cent.’ 


‘“'These companies are not shown to have nor under stood to have 
‘¢any business relations with each other further than that each insures 
‘* property against loss by fire. 

“The agents who signed the writing are not shown nor under- 
‘stood to be agents of the companies jointly to act for all, but are 
“understood to be the agents of each to act for it in effecting i insur- 
** ance. 

‘¢'Their acts should be construed in accordance with their autho- 
‘‘rity. The words of and in are understood to be used as distribu- 
‘‘ tives of the twelve thousand dollars. They agree to bind that sum 
‘‘in all among the companies. Separate policies for one-fifth of the 
‘“risk each in each of these four and in another company were writ-_ 
‘*ten by the agents upon the blanks of the respective companies fur- 
‘‘nished to the agents before the agents knew of the loss. The 
 ** plaintiffs demanded these policies, which were refused. The plain- 
‘¢ tiffs were not entitled to the policy of the other company, because 
‘‘it had never been contracted for. Hence the-demurrer to the 
‘* plaintiffs’ bill by that company was sustained. 20 Fed. Rep., 776. 
‘* This construction of the written agreement by the parties excludes 
‘any understanding that there was tu bea joint policy for the whole, 
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‘¢ The whole case goes to show that the understanding was that sep- 
‘¢ arate policies to the amount of twelve thousand dollars in all in 
‘¢ the respective companies were to be made out and delivered by the 
‘Cagents. They had no blank policies executed by all the companies 
‘‘jointly, and would doubtless have been as much surprised if the 
‘¢ plaintiffs had requested as the companies would if the agents had 
‘asked of them such policies. The effect of the decision of this 
‘question upon the right to appeal has been urged, but that has no’ 
‘‘present bearing. It is the duty of this court to make such decree 
‘upon the case as made as appears to be lawful and just; whether 
‘Cany appeal lies from such decree when made’ is to be determined 
‘‘by the law applicable to that subject. The risk was to be divided 
‘‘among the defendant companies. The presumption is that it was 
‘©to be divided equally, as nothing to the contrary is shown.” 


What the agents, oirs Sherman & Jenne, considered themselves 
authorized to do is of but little consequence. They had no right to 
alter or change their contract or binder. The case does not even 
show why they did so. It may be that they made a mistake, 
and not having said written binder before them, wrote said twelve 
thousand dollars in five companies instead of four, thinking that in 
so doing they were literally carrying out the terms of said binder ; 
but in whatever way the mistake occurred it in no way affects the 
question of the right of these petitioners to an appeal. 

When the bill of complaint (Record, pp. 6, 7, 8, 9 and 10) was 
drawn the orators had no means of knowing why Messrs. Sherman 
& Jenne wrote said policies in five companies instead of four, and 
did not know but what some set of circumstances might be proved 
which would justify Messrs. Sherman & Jenne in so doing ; and 
therefore the only safe way for the orators at that stage of the pro 
ceedings was to join the fifth company, the Fire Insurance Associa- 
tion, Limited, but that action on the part of the orators can in no 
way affect the question now under consideration. 

But supposing that some of the companies had failed, even sup- 
posing that three of said companies hai failed, leaving only one sol- 
vent company, and the orators had endeavored to collect the whole 
twelve thousand dollars of the one solvent company, then the ora- 
tors would have met the following unanswerable propositions : 


First. The agents had no authority to execute a joint contract for 
the solvent company, binding them jointly with other companies. 


Second. That the contract was between the crators and the insur- 
ance companies, severally. 


Third. That by the ordinary and usual way of doing insurance 
business, the binder meant that said twelve thousand dollars insur- 
ance should be written in four separate and concurrent policies of 
three thousand dollars each, in each one of said companies. 
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Either one of the above propositions would have been fatal and 
the orators would have been compelled to take three thousand dol- 
lars out of the solvent company, and hacen tia percentage it could 
get out of the insolvent companies. 


The answer of the petitioners (Record, p. 15, paragraph 5) says 
that— 


‘¢5th. This defendant is informed, and therefore admits, that C. 

‘F. R. Jenne, of the said firm of Sherman & Jenne, visited the 
‘* premises described in the bill on the 25th day of August, 1883, 

‘Cand saw the said building, but defendant denies that the said 
‘¢ Jenne made any agreement with the said Robert or the said Helen 
‘¢M. at that time and place, such as is set forth 1 in the bill.” 


The case shows that the above statement was in no place denied, 
and proves that no other or different contract was ever made between 
the parties than the written contract or binder. 


III. 


MATTERS IN DISPUTE. 


The petitioners lay great stress on the matters in dispute, partic u- 
larly matters that said petitioners disputed— 


Ist. The law as to the remedy. Orators could in no way prevent 
the petitioners from filing demurrers, however frivolous or unsound 
they might be. 

Under the old English practice, where the defendants wish to 
interpose all the obstacles and defenses possible, the first thing to do 
is to file a demurrer, and there was no way that the orators could 
prevent it nor prevent them from filing a joint demurrer. 

One thing is noticeable: when the petitioners filed their answers, 
August 19, 1884, said petitioners filed several answers. (Record, 
p. 2.) See also one of said answers, to wit, the answer of the 
Phoenix Insurance Company. (Record, pp. 14, 15, 16, 17, and 18.) 


Then, again, the questions raised in said several answers by said 
petitioners and tried, to wit: ‘‘ Whether the contract was not wholly 
‘¢ void because of the fraud of the insured in obtaining it; and also 
‘whether should the contract be found to be untainted with frand 
‘the whole loss under it was not fraudulent’’ (see issues to jury, 
Record, pp. 18, 25 and 26), were questions that in no way af- 
fected the jurisdiction or right of appeal. They were questions 
which insurance companies, bound to make all defenses possible, cau 
always raise in every case, and the orators can in no way prevent it. 

All the orators can do in any such case is to meet them squarely 
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and show the falsity of such charges and that no ground exists on 
which to base any such questions. This the orators did. 


This court has held that the answer of defendants cannot change 
the plaintiff’s rights to bring any suit that he can legally sustain 
in his own way. Defendants’ answer cannot make a joint suit sev- 
eral or a suit by one party against separate defendants joint as 
against said detendants. 

Louisville, &c., R. Co., vs. Ide. Decided March 23, 1885. 
Reported in Albany Law Journal, July, 1885, page 77. 


IV. 


But the only real questions in dispute, and which this court are 
to decide, are these : 


Ist. Was this cause appealable 2? Did the court below err in dis- 
allowing the appeal upon the ground that the cause 1s not appeal- 
able? (Record, p. 31.) 


The decree of the court below, together with the bil of complaint 
of the orators, are the records which govern this matter and all 
outside matters raised by the petition, and are for the purpose of 
confusing the mind and misleading the court, and are a hindrance 
rather than a help in deciding the question. 

The decree (Record, pp. 30, 31) was in accordance with the prayer 
for relief in the bill of complaint. (Record, p. 10, paragraph 14.) 
See also opinion of Judge Wheeler. (Record, pp. 28, 29 and 30.) 

The decree is in the words following, to wit: 


‘This cause came on to be further heard at this term, and was 
‘argued by counsel, and thereupon, upon consideration thereof, it 
‘was ordered, adjudged, and decreed that each of said defendants 
‘‘ pay to said orators the sum of three thousand dollars, with inter- 
‘Cost thereon from the 29th day of August, A. D. 1883, an.cunting 
‘*to the sum of three thousand four hundred and thirty-three dol- 
‘‘lars and fifty cents: that each of said defendants pay to said ora- 
‘tors one-fourth of the orators’ costs in and about this suit, said 
‘one fourth being taxed and allowed at the sum of one hundred and 
‘seven dollars and sixty-one cents, said sum due in equity and said 
‘“costs amounting to the sum of three thousand five hundred and 
‘forty-one dollars and eleven cents, and which said sum, it is or- 
‘dered, adjudged, and decreed, shall be paid to said orators within 
‘thirty days from the 26th day of January, A. D. 1886, with inter- 
‘est from the last-nained date to the time of payment, and thereot 
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‘« the said orators may have execution at the expiration of said thirty 
‘days against each of said defendants. 


‘*Done in court in said term this 26th day of January, A. D. 
‘1886. 
‘HOYT H. WHEELER.’’ 


2d. Have any exceptions been properly taken in the Circuit Court? 


The answer of Judge Wheeler, the respondent, shows that none 
have been taken, o.... on the law side, at the jury trial, and those 
have not in any manner b en further brought hefore the Cirenit 
Court upon the equity sid. 


THE AUTHOR/TIES. 


The petitioners had no right to an appeal for the reason tha’ -he 
matter in controversy between the orators and each petitioner is only 
three thousand dollars and interest thereon from the 29th day of 
August, A. D. 1883, amounting to the sum of three thousand four 
hundred and thirty-three dollars and fifty cents ; and it is well set- 
tled that ‘‘distinct and separate interests cannot be united for 
‘the purpose of making up the amount neossunty to give this court 
‘‘jurisdiction on appeal. 


Russell vs. Stansell, 105 U. S., 303. 

See also Paving Co. vs. Mulford, 100 U. 8., 147. 
Seaver vs. Bigelow, 5 Wall., 208. 

Rich vs. Lambert, 12 How., 347. 

Strattan vs. Jarvis, 8 Peters, 4. 

Oliver vs. Alexander, 6 Peters, 143. 


Joinder of defendants is frequently allowed where the same decree 
must be entered as if the suits were separate and in the case above 


cited. 
Paving Co. vs. Mulford, 100 U. 8., 147, the Court say : 


‘We think it clear that we have no jurisdiction in this case. 
‘‘ Although many defendants have been brought into the suit, the 
“ proceeding i is in fact against each of the several purchasers to en- 
‘‘ force his separate and distinct liability. It is a joinder of distinct 
‘causes of action against distinct parties. ‘The same decree is to be 
‘Centered in each as in ease of separate suits. The recovery, if any, 
‘¢ must be against each defendant separately for the amount he may 
‘‘personally be found accountable. Such being the case, the value 
‘of the matter in dispute with each defendant must be the sum for 
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‘¢which he is separately liable. It is well settled that neither co- 
‘¢ defendants nor co-complainants can unite their separate and dis- 
‘¢ tinct interests for the purpose of making up the amount necessary 
‘to give us jurisdiction or an appeal. In such cases the appeal of 
‘‘ each separate defendant or complainant must stand or fall accord- 
‘‘ing as his own interest in the controversy exceeds or falls short of 
‘¢our jurisdictional amount.” 


In the case of Shields vs. Thomas, 17 Howard, page 3, Jndge 
Taney in his opinion lays down the dividing line between cases 
appealable and not appealable, viz: That where the several parties 
are jointly liable, then an appeal will lie, but where the defendants 
have no common liability for the amount due to the plaintiff, then 
an appeal will not lie, and the learned judge cites and approves the 
‘ases of Strattan vs. Jarvis, 8 Peters, 8, and Spear vs. Place, 11 How., 
525, in which cases appeals were disallowed for the reason that the 
separate and individual interest of each appellant did not come up 
to the required amount. 

The doctrine laid down in Shields vs. Thomas was reviewed and 
approved in Hx-parte Baltimore & Ohio R. R. Co., 106 U. S., 5. 


The same principle was cited and approved in the case of Hanly 
vs. Fairbanks, 108 U. S., 543. | 

In that case an appeal was disallowed all the parties whose indi- 
vidual separate interests were less than five thousand dollars, and an 
appeal was allowed to all parties whose separate interests were over 
five thousand dollars, 


But the cases of Schwed vs. Smith, 106 U. S., 188, and Fourth 
it Nat. Bank vs. Strait and others, 113 U.S., 684, are more analagous 
to the case at bar than any of the other cases. In those cases the 
judgment creditors had claims amounting in all to much more 
than five thousand dollars, and the right of each one of said cred- 
itors depended upon the same identical state of facts. All the judg- 
ment creditors were parties, and the whole matter was adjudicated by 
a single suit to save a multiplicity of suits, but an appeal was denied 
for the sole reason that each creditor had a distinct and separate 
claim upon which he could maintain a distinct and separate cause 
of action. So in the case at bar, the orators might have sustained 
four distinct and separate suits against the four insurance companies 
mentioned in said binder. 


This same question was before this court in the case of Stewart vs. 


Durham, 115 U. S., 61; also, Reporter, vol. 20, 609. In that case 
it was claimed that ‘‘ this court has no jurisdiction of the appeal 
‘‘ for the reason that the decrees in their favor are severed, and that 
‘‘the amounts adjudged to be paid to them respectively do not ex- 
‘*ceed the sum of five thousand dollars.”’ ese 

And the decision of this court sustained that claim and disallowed 
the appeal as tu all parties whose several decrees in their favor were 
less than five thousand dollars. 


The case of Stewart vs. Durham is so directly in conflict with the 
claim made in this petition that even the attorney of the petitioners 
thinks it fatal and almost too great a stretch of the imagination to 
claim that it is not an analagous case, and on the whole deems it 
more proper to attempt to have it overruled, and therefore in_peti- 
tioners’ brief, page 7, he attempts to explain the errors in that de- 
cision. 


The apprehension in petitioners’ brief, cr at least to be inferred in 
said brief, that this petition cannot siand in view of the decision in 
Stewart vs. Durham is in our judgment well founded. 


Within the last few years the question whether judgments in favor 
of or against distinct parties, though in the same record, could be 
joined, has been before the court frequently and always decided in 
the negative. The later decisions are much more decided than the 
earlier cases, and in the case of Chatfield vs. Boyle an appeal was 
denied where the cause of action was the same as to all the parties, 
and that case is similar in many respects to the case at bar. 


Chatfield vs. Boyle, 105 U.S., 231. 
See, also, 
Terry vs. Hatch, 93 U.S., 44. 
Farmers’ Loan & Trust Co. vs. Waterman, 106 U. S., 265. 
Adams vs. Crittenden, 106 U.S., 576. 


The case of Market Company vs. Hoffman, 101 U.S., page 112, 
is cited in support of this petition. In that case Justice Strong 


Says : 


‘‘The first question to be determined is whether the amount in 


‘< controversy is sufficient to give us jurisdiction of the appeal. Upon 
‘¢this we have no doubt. hile it may be true that if Hoffman 
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‘‘ was the sole complainant the amount in controversy would be in- 
‘ sufficient to justify an appeal either by him or the company, the 
‘case is one of two hundred and six complainants suing jointly, the 
‘‘ decree is a single one in favor of them all and in denial of the 
‘right claimed by the company, which is of far greater value than 
‘“the sum which by act of Congress is the limit below which an ap- 
‘ neal is not allowable. It is averred under oath in the pleadings 
‘that the sale which the co::pany proposed to make, and the court 
‘‘ below enjoined, would have realized the company more than sixty 
‘‘thousand dollars. Of this benefit the decree deprives them. It 
‘is very plain, therefore, that the appeal is one within our jurisdic- 
‘*tion.’’ 


After examining this opinion we discover that said case bears a sim- 
ilar resemblance to the case at bar that oil does to water, and so with 
the other cases cited in support of petition. None of them are anal- 
agous to the case at bar. 


We claim that the case at bar is different from the cases in which 
an appeal has been allowed in this respect: The amount due the 
orators is the sum of three thousand dollars and interest thereon 
from each one of said insurance companies, and there is no common, 
collective or joint liability of said petitioners to pay the whole 
amount. | 

But of what use would it be, even to the petitioners, to have this 
ease in the United States Supreme Court? 


1. No appeal ever having been taken to the decision of the Circuit 
Court overruling the demurrers, that decision could not be revised in 
any way in this court. 


2. The trial by jury was granted petitioners by the Circuit Court 
upon their own application or motion, and was opposed by the orators. 

Upon that trial some exceptions were taken ; but, as shown by the 
answer of Judge Wheeler, the respondent, were never brought before 
the Circuit Court upon the equity side by the petitioners, nor any one 
else. They cannot now be heard in this court. 


3. The value of the property destroyed by fire was ascertained by 
it special master, by consent and agreement ot the parties, and no 
exceptions or appeal were taken thereto. 
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What, then, is there for this court to hear and determine? 
All the petitioners have attempted to appeal from is the final 
decree. 
The Circuit Court did not make any decree till after the orators 
had failed to make any defense, either in law or equity. 


MARTIN H. GODDARD, 
For the Respondent. 
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WILLIAM E. SPALDING, WILLIAM L. SPALDING, JAMES 
B. SPALDING, ANNIE SPALDING, NETTIE SPALDING, 
GEORGE W. BONNELL, WILLIAM H. THOMAS, AND 
WILLIAM W. RAPLEY. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 
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JOHN VAN RISWICK VS. WILLIAM EK. SPALDING ET AL. 8 8=s._-11—” 
a Transcript of Record from Supreme Court, District of Columbia. 
Van RIswick vs. SPALDING. 


We consent to the filing of this record and the vacation of the 
judgment docketing & dismissing the appeal. The clerk will please 


enter our appearance for the appellee. | 
ELLIOT & ROBINSON. 
Oct. 20, ’82. : 
1 Bill. Filed: Dec. 24, 1878. 
In the Supreme Court of the District of Columbia. 


JOHN VAN RISWICK ) 


v8. 3 NT 656 
WituiaM E. SPALDING, WILLIAM L. SPALDING, JAMES > Eouit : ads 
R. Spalding, Annie Spalding, Nettie Spalding, M 
Geo. W. Bonnell, William H. Thomas. 3 


To the supreme court of the District of Columbia, sitting in equity : 


Your orator, John Van Riswick, in behalf of himself, as assignee 
of the judgment hereinafter mentioned, and of all others, the judg- 
ment creditors of the hereinafter-named William E. Spalding, who 
shall properly come in and contribute to the expenses of this suit, 
brings this his bill of complaint against the said William E. Spald- 

ing and William L. Spalding, James R. Spalding, Annie 
2 Spalding, and Nettie Spalding, children of the said William E. 

Spalding, and Geo. W. Bonnell, all of whom are residents of 
Washington, in the District of Columbia, and are sued in their own 
right, (the said James R., Annie, and the said Nettie Spalding being 
infants of tender years,)and William H. Thomas, a resident of Louis- 
ville, in the State of Kentucky, who is sued as trustee, as hereinafter 
, mentioned, and thereupon your orator complains and says as fol- 
Ows: 

1. That hereafter, to wit, on the 17th day of October, A. D. 1867, 
the said William E. Spalding was impleaded on the law side of this 
honorable court by the National Bank of the Metropolis, a body cor- 
porate within the city of Washington aforesaid, in a certain action 
of assumpsit for the recovery of the contracts of certain bills of ex- 
change, the same being. action numbered 4248, at law, and such 
proceedings were thereupon had; that thereafterwards, to wit, 
on the sixth day of February, A. D. 1868, judgment was 

rendered against said William E. Spalding in favor of 
3 the said National Bank of the Metropolis, for the sum of 

$3,272.49, with interest on $1,480 from the 13th day of May, 
1866; on $462.49 from the 1st day of October, 1867, and on $1,330 
from the 14th day of May, 1866, until paid, besides $26.25, costs of 
suit; that thereafterwards, to wit, on the 2nd day of March, 1868, a 
writ of fiert facias was issued on said judgment and placed in the 
hands of the United States marshal for said District of Columbia, 
who made return thereof “nulla bona;” that afterwards, to wit, on 

1—156 | 
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the 2nd day of October, 1868, the said National Bank of the Me- 
tropolis, for value, assigned the said judgment to your orator, and 
the same was, thereupon, duly entered on the record of said action 
to the use of your orator, as will fully appear, reference being had 
to a short copy of said judgment herewith filed, marked Exhibit 
J. V.R.,and prayed to be taken as part hereof, and that there is vet 
due and owing unto your orator, as assignee as aforesaid and 
4 on account of said judgment, the sum of $1,979.60, together 
with interest from the 16th day ef December, A. D. 1868. 


Exuipit J. V. R. 
Short Copy. 


Clerk’s Office, Supreme Court of the District of Columbia. 


Natronant BANK OF THE METROPOLIS, use of Jobn Van | 
Riswick, No. 4248. 
vs. J Docket. 
WILLIAM FE. SPALDING. 


1868, Feb. 6. Judgment for pl’ff, $3,272.49. 

Interest on $1,480.00 from May 15th, ’66,&0 $462.49 
from Oct. 1, 67, & on 1,330.00 from May 14, 66, till 
paid. 

Costs of suit, $26.75. 

1868, M’ch 2. Fv. fa. issued & returned nulla bona. | 
Test: R. J. MEIGS, Clerk. 


? 
Agss’t Clerk. 
December 24, ’78. 


5 $1,979.60, together with interest from the 16th day of De- 
cember, A. D. 1868. 

2. That heretofore, to wit,on the 20th day of December, 1867, the 
said defendant, William E. Spalding, being seized in this demesne as 
of fee, or being otherwise well entitled unto all that certain piece or 
parcel of ground situate and lying in Washington city, in the Dis- 
trict of Columbia, known as sub lot numbered eleven (11), being 
part of original lot numbered one (1), in square numbered one hun- 
dred and sixty-one (161), and which is bounded as follows: Begin- 
ning for the same at the northeast corner of said origina] lot num- 
bered one (1), on Connecticut avenue, and running thence along 
the line of said avenue southeastwardly twenty (20) feet; thence 
southwestwardly to the dividing line between the said original lot 
numbered one (1) and original lot numbered [two] (2), in the same 

square; thence northwestwardly twenty (20) feet; thence 
6 northeastwardly to the place of beginning; it being the same 

piece of property as conveyed from Southey S. Parker end 
recorded in liber tn liber R. M. H., numbered six (6), folio one 
nundred and twelve (112). 


Also that other certain piece or parcel of ground situate and lying 


in Washington city, in the District of Columbia, being east part of 
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lot numbered three (8), in square numbered seven hundred and 
ninety-three (793), and which 1s bounded as follows: Beginning for 
the same at the southeast corner of said lot, and running thence 
north one hundred and forty-four (144) feet three (3) inches; thence 
west forty-two (42) feet; thence southe: stwardly about one hundred. 
and forty-four (144) feet three (8) inches to the line of E street 
south; thence along the line of the said street thirty-five (fo) 
feet six (6) inches to the place of beginning; being the same piece 
or parcel of ground conveyed to the said William E. Spalding by 

ceed bearing date che 20th aay of November, A. D. 1866, 
7 from James CU. Kennedy ef al., and recorded in liber R. M. 

H., numbered twenty-six (2”°. folio numbered forty-two (42). 

With the corperation of his wie, Maria P. Spalding, conveyed 
the same together with (your orator is informed and believes, and 
therefo.¢ charges) all the rest and residue of the real estate owned 
by him, the said William E. Spalding, and lying within the Dis- 
trict of Columbia aforesaid, unto the defendant, William H. Thomas, 
in trust, to secure the payment of a certain in. ‘btedness in said 
deed mentioned unto one William W. Rapley, and upon the further 
- trust, on pay’ ent of said indebtedne is, to hold such of the afore- 
said real estate as should remain unscid to the sole and separate 
use of the aforesaid Maria P. Spalding, wife, as aforesaid, of the 
said William E. Spalding, and their children, and to such uses as 
she, the said Maria P. Spalding, might, in writing, appoint, as will 

fully and at large appear, reference being had to said deed er 
8 conveyance, in trust, duly recorded in liber C. C. E. No. 24, 

at folio 291, one of the land records of the District of Colum- 
bia, and prayed to be read, at the hearing of this cause, as part 
hereof. 

3. That the indebtedness, so as aforesaid mentioned and described 
in said deed or conveyance in trust, hath been long since satisfied 
and discharged by the proceeds of the sale of the property in said 
deed mentioned other than the hereinbefore described pieces or par- 
cels of real estate; that the pretended trust, so as aforesaid, sought 
to be created in and by said deed in favor of the’said Maria P. 
Spalding and the children of her and the defendant, William E. 
Spalding, was founded upon no consideration whatever; that the 
same was limited, and the said deed was executed at a time 
when the said William E. Spaulding was heavily indebted, 
not alone to the said William W. Rapley and the aforesaid 

National Bank of the Metropolis, but likewise unto your 
9 orator and divers other creditors whose claims are unsatis- 

fied at the present time; that the creation of said pretended 
trust and the executi°n of said conveyance was a colorable devise on 
the part of the defendant, Wil!iam E. Spalding, to defraud, hindei, de- 
lay, and, if possible, defeat said creditors, other than the said William 
W. Rapley, in the prosecution and satisfaction of their several claims 
against the said William E. Spaiding; that the same was resorted 
to in contemplation and evasion of the aforesaid judgment, and your 
orator therefore submits that said trust in favor of the saia Maria 
P. Spalding and tk : children aforesaid is void and of none-effect to 
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defeat the rights of your orator and other bona fide creditors of the 
said William E. Spalding. 

4. That thereafterwards, to wit, on the — dav of , A. D. 
——, the said Maria P. Spalding departed this life without having 

attempted to exercise the power of appointment so as afore- 
10 said colorably conferred upon her in and by said deed or con- 

veyance in trust, and that of her and the defendant’s, (William 
E. Spalding’s) children, there are surviving tle defendants, William 
L., James R., Annie, and Nettie Spalding, the. last three being as 
aforesaid infants of tender years. 

5. That notwithstanding the aforesaid indebtedness of the said 
William E. Spalding to the said William W. Rapley had deen for a 
long time before fully paid and discharged, and the purposes of the 
aforesaid deed or conveyance in trust, so far as the same con- 
cerned as affected the said William W. Rapley, had been fully 
performed and the trust discharged; the said William E. Spald- 
ing still further continuing to defraud, embarrass, and defeat 
his aforesaid other creditors in any attempt they or any of them 
might make to recover the amounts of their several debts against 
him, and having to this end secured the co-operation of the said 

William W. Rapley and of the defendant, Wilham 
1] H. Thomas, thereafterwards, to wit,on the 27th day of March, 

A. D. 1876, by his certain deed or conveyance in fee simple, 
jointly executed by him, the said Willian; E. Spalding, the said 
William W. Rapley, and the defendant, William H. Thomas, as 
trustee, undertook to convey the hereinbefore-decribed pieces or 
parcels of real estate to the defendants, Geo. W. Bonnell, upon an 
alleged consideration of two thousand and five hundred (2,500) dol- 
lars, but really upon no consideration whatsoever, as your orator is 
informed, believes, and, therefore, charges, and your orator prays 
that the record of said deed in liber 811, fol. 452, one of the land 
records aforesaid, may be made a part hereof at the hearing of this 
cause. That the said Geo. W. Bonnell (who, as your orator further 
is informed and _ believes, is associated in business as copartner ur 
otherwise with the said William E. Spalding), was at the date of 
said conveyance and now is pecuniarily insolvent and disqualified 

from paying the aforesaid or any like consideration for the 
12 purchase of said property; that the said Geo. W. Bonnell in 

fact holds, and that it was the purpose of the grantors in said 
last-mentioned conveyance that he should hold the legal title in 
and to said real estate or otherwise than as a bare trustee for the 
said William E. Spalding; that the said William E. Spalding exer- | 
cises and hitherto has exercised sole and exclusive ownership over 
said property, and that the said William E. Spalding is possessed 
of no property, real or personal, in the District of Columbia afore- 
said, which is subject to process of execution at law. 

6. Your orator further shows that until of late he was not made 
aware of and was consequently without the means of exhibiting 
unto this honorable court the defendant Spalding’s aforesaid fraudu- 

lent attempt to create a trust upon and make conveyance of 


“ 


13 the hereinbefore-mentioned and deseribed real estate in dero- 
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gation of the rights of your orator and other judgment credi- 
tors of said Spalding; all which actings, doings, and pretences of 
the said defendant your orator avers to be contrary to equity and 
good zonscience, and tend to the manifest wrong and injury of your 
orators an@ others, the said creditors, in the premises. 

: In consideration whereof, and foreasmuch as your orator is en- 
: tirely remideless in the premises, accordiny to the strict rules of the 
common law, and car only have relief in a court of equity, where 
matters of tnis nature are properly cognizable and relievable: 

To the end, therefore, that the said defendants may, if they can, 
show cause why vour orator should not have the relief hereby 
prayed, and may u,pon their several and respective corporal oaths, 
and according te the best and utmost of their several -and respective 

knowledge, remembrance, information, and belief, full, true, 
14 and perfect answers make, as well to the. maiters hereinbefore 

alleged as to such of the several interrogations hereinafter 
numbered and set forths, as by the note hereunder written, they are 
respectively required to answer—that is to say: | 


a (Interrogationes addressed to William E. Spalding:) 


1. Whether any and, if any, what amount of the indebtedness 
from the defendant, William E. Spalding, to William W. Rapley (to 
secure which the deed of trust of December 20th, 1867, was given) 
remained unpaid on the 27th day of March, 1876? ; 

2. What was the aggregate amount of the net proceeds of the sales 
made prior to the 27th day of March, 1876, of property mentioned 
7 and described in the deed of trust of December 20th, 1867, and 
whether said net proceeds of said sales were applied to the payment 
of the indebtedness secured by said deed of trust? 

3. Whether the said William E. Spalding received any, 

15 and, if any, what consideration for the execution of the con- 

veyance to the defendant, George W. Bonnell, of the herein- 

before described’ real estate, bearing date on the 27th day of March, 
1876? 

4. Whether, since the execution of said last-mentioned conveyance, 
the said William E. Spalding has not treated the hereinbefore-de- 
scribed property as his own discharged, absolutely, as well of any 
trust, in favor of the infant defendants hereto as of any interest 
therein incur-ing by virtue of said pretended deed to the defendant, 
Geo. W. Bonnell ? 

5. Whether the said William E. Spalding is not now, or was not 1 | 
until very lately, engaged in the execution of improvements upon ii 
the hereinbefore-described rea] estate at his own expense and for ii 
his own individual use and benefit ? 

6. (Interrogatories addressed to Geo. W. Bonnell :) Whether 

16 at the time of the execution of the aforesaid conveyance of 

March 27th, 1876, the defendant, Geo. W. Bonnell, was pos- 

sessed of any, and if any, of what amount in value and kind of 
property, real or personal ? 

7. Whether any and, if any, what consideration passed from the 
said defendant, Geo. W. Bonnell, for said last-mentioned conveyance? 
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8. Whether the said Geo. W. Bonnell has ever, in facet, exercised 
acts of ownership over the aforesaid property; or whether, at the 
date of said conveyance, he was, or since then has been, in such a 
condition, pecuniarily, as to be enabled to purchase said property ? 

9. Whether, in fact, he ever negotiated: for the purchase of said 
property, or desired to become the purchase- thereof? 

10. Whether he was made aware of the deed of March 27th, 
17 1876, simultaneously with or before its execution, and if not, 
when was he advised thereof, if ever, and by whom ? 

11. Whether he claims any, and, if any, what interest, and upon 
what consideration in and to said property ? . 

And that. the hereinbefore pieces or parcels of real estate may be 
decreed to be free and discharged of and from the operation of the 
aforesaid deed as conveyance in trust of the 20th day of December, 
1867, and that the defendant, William H. Thomas, may be directed 
to execute a release thereof; and that the aforesaid deed or convey- 
ance in fee simple of the 27th day of March, 1876, may be decreed 
to have been null and void and of none effect to prejudice or impair 
the rights of your orator and other creditors of the said defendant, 
William E. Spalding. 

And that some proper and discreet person or persons may be ap- 

pointed to act as trustee or trustees to make sale of the afore- 
1s said real estate, and the proceeds thereof to bring into court 

to be applied under the rules thereof to the satisfaction so far 
as may be of the aforesaid Judgment of your orator and of other the 
aforesaid creditors of the said defendant, William I. Spalding, who 
shall participate in these proceedings. 

And that a guardian or guardians ad litem may be appointed for 
the infant defendants above named. 

And that your orator may have such other and further relief as 
the nature of this case may require. 

May it please this honorable court to grant writs of subpoena 
against the defendants, William E. Spalding, William L. Spalding, 
James B. Spalding, the infant defendants, James B., Annie, and 
Nettie Spalding, and the defendants Geo. W. Bonnell and William 
H. Thomas, requiring them to appear and answer the exigency of 


this bill. : 
JOHN VAN RISWICK. 
T. A. LAMBERT, 
Of Counsel. 


I, John Van Riswick, on oath say that I have read the 

19 foregoing bill of complaint by me subscribed, and know the 

contents thereof; that the facts therein stated of my personal 

knowledge are true, and that the facts therein stated on the infor- 
mation of others I believe to be true. 


JOHN VAN RISWICK, 


m | a Pea, 
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20 .  Subpena to Answer. 


In the Supreme Court of the District of Columbia, the 24th day of 
December, 1878. | 


JOHN Van Riswick, Complainant, Ke 6569 


against a, 
WiiiiaM E. Sparpine e al., Defendants. Eq'y Dock 19. 


The President of the United States.to William E. Spalding, William 
L. Spalding, James B. Spalding, Annie Spalding, Nettie Spalding, 
Geo. W. Bonnell, William H. Thomas, defendants : 


You are hereby commanded to appear in this court, at its first 
special term, occur-ing twenty days after service of this subpoena, 
and answer the exigency of the bill this day filed and entitled as 
above, under pain of attachment and such other process of con- 
tempt as the court shall award. 

Witness: 

D. K. CARTTER, Chief Justice. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


2] Memorandum that the defendant-, herewith served, is to 

enter their appearance in this suit in the clerk’s office on or 
before the day at which this writ is returnable; otherwise the bill 
may be taken for confessed. 


Marshal’s Return. 
Not to be found, Wm. H. Thomas. Summoned all the others 


Dee’r 27th, 1878. 
F. DOUGLASS, Marshal. 


bo 
bo 


Order for Appearance of Absent Defendant. M. 14, p. 150, 15. 
Filed Dee. 30, 1878. | 


In the Supreme Court of the District of Columbia, the 30th day of 
December, 1878. 3 


No. 6569. 


~ Equity Docket 19. 


JOHN VAN RISWICK 
Wa. E. SPALDING et al. 


On motion of the plaintiff, by Mr. T. A. Lambert, his solicitor, it 
is ordered that the defendant, William H. Thomas, cause his ap- 
pearance to be entered herein on or before the first rule day, occur- 
ring forty days after this day; otherwise the cause will be pro- 
ceeded with as in case of default. 

By the court: 

MacARTHUR, 
Justice, de. 
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23 Decree Pro Confesso vs. Def’ts all, M. 14, p. 364,2 V. Filed 
May 8, 1879. 


In the Supreme Court of the District of Columbia. 


JOHN VAN RISWICK 


re No. 6569 
WitiiaAM E. Spaupine, WitiiaAM L., JAMes B., and > Eq. Doe 19 
Annie and Nettie Spalding, Geo. W. Bonnell, al Soeur 


William H. Thomas. 


The defendants to this cause having been duly served with pro- 
cess of subpoena (the defendant William H. Thomas by publication 
duly made), and having failed to answer after appearance to the 
exigency of the bill of complaint within the time prescribed by 
rule of court or at all, it is, this 8th day of May, 1879, on motion 
of the complainant, by the court ordered that the said bill of com- 
plaint be, and it hereby is, taken pro confesso against the said de- 
fendants and each of them. 


By the court: 
MacARTHOUR, Justice. 


24 Order Setting Aside Pro Confesso, M. 14, p. 408, 15. Filed May 
24, 1879. 


In the Supreme Court of the Dist. of Col. 
JOHN VAN Riswick \ 
vs. No. 6569. Equity. 
Wm. E. SpaLpIna et al. 


On motion of defendants, by their solicitor, and by consent of 
plaintiff’s solicitor, it is, this-24th day of May, A. D. 1879, ordered 
that the decree pro confe sso heretofore passed in this cause be, and 
the same hereby is, vacated and set aside, and that the defendants 
have leave to file their answer. 

By the court: 


MacARTHUR, Justice. 


I consent. 
T. A. LAMBERT, 
Sol’r of Compl. 
25 Separate Answer of Wm. E. Spalding. Filed May 24, 1879. 
In the Supreme Court of the District of Columbia. 
JOHN VAN Riswick 

v8. No. 6569. Eq. Doc. 19. 

Wa. E. SpALDING ef al. 


The separate answer of Wm. E. Spalding to the bill of complaint of 
the above-named complainant in this behalf exhibited, «ce. 


The defendant, Wm. E. Spalding, for answer unto said bill, or so 
much thereof as he is advised it is material and proper for him to 
answer, answering, says 


fh ential 


ees eS ee Ee . —_ F cade 
7 3 OOS A oe eee ane PR mgtegtns Cm EA er ig ee Bh be ~ 
age pA Se ie Rad oe ‘ ET ae RON ee 

uy dt Z thas he fe) Mand “yt 7 

ee pts t oO ae nae Sd a 

% $7 ook. i 5 


fe pre 
By 


. pias". Sallie Sia s see pal sad . 
* = age 


ee 


JOHN VAN RISWICK VS. WILLIAM E. SPAT 


Ist. That the said bills of exchange referred to by the complain- 
ant and reduced to judgment, as in said bil] alleged, were ‘mere ac- 
commodation bills, whereof the complainant nad notice before be- 
coming the assignee of said judgment. 

2d. This defendant admits the averment of the 2nd para- - 
26 graph of said bill of complaint, insofar as they relate to to his 
ownership of the real property therein described, and the con- 
veyance thereof in trust unto the defendant, William H. Thomas. 
od. Answering the 3rd paragraph of the bill this defendant denies 
the alleged satisfaction of said indebtedness so as aforesaid secured 
thereby, and he further denies the alleged want of consideration in 
‘ the execution of said trust, and any and every averment touching 
the bona fides of said conveyance and calls for strict proof of such 
averments; and he further denies each and every allegation, insinu- 
ation, or charge in this paragraph contained, to the effect that said 
conveyance was merely colorable and designed to-hinder, delay, and 
defrard the creditors of this defendant; and he also denies the aver- 
mept in this paragraph contained that said conveyance was resorted 
to in contemplation and evasion of the aforesaid Judgment in favor | 
of complainant, &e., Ke. r} 
27 4th. This defendant admits the death of his wife, Maria P. | 
Spalding, and the other averments of this paragraph of the 
bill of complaint. 

oth. Answering the 5th paragraph of the bill, this defendant says 
that the indebtedness due the said William W. Rapley has never 
been satisfied and discharged ; that there is still due and owing the 
said Rapley the sum of $10,000 & upwards, and that said Rapley, 
in consideration of the circumstances of this defendant and of his 
family, united in the conveyance in this paragraph mentioned solely 
for the use and benefit of the children of this defendant, and upon 
no other consideration whatsoever, and the same wasa voluntary gift 
by said Rapley to said children, and to that end the conveyance 
mentioned was made to the defendant, George W. Bonnell, in trust 
| for said children. Defendant denies all charges or insinuations of 
: fraud in this paragraph contained, and, whilst he admits that there 

was no consideration for said conveyance other than the vol- 
28 untary gift of said Rapley, he denies that the defendant, Bon- 
nell, holds the title in trust for this defendant. 

6th. Defendant does not know when complainant first became 
aware of the conveyance aforesaid, but avers that the same has been 
matter of reoord since the 17th.day of April, 1876, and he emphat- é 
ically denies any and every allegation, insinuation, or intimation of 4 
fraud in the paragraph alleged or contained, and calls for strict | 
proof thereof. | 
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And in answer to the several interrogatories appended to the bill 
of complaint, and addressed to this defendant, he says: 


Ist. $10,000 and upwards of indebtedness, secured as stated and 
due Wm. W. Rapley, was due and unpaid on the date mentioned, 
and is still due and unpaid. : 
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2nd. The aggregate amount of sales was $22,046.46, and $22,046.46 
— was applied to indebtedness secured by aforesaid trust. 
3d. This defendant received no consideration for the con- 

29 veyance mentioned ; he had no interest in the property, and 
| had no reason to unite in the conveyance. 
: 4th. This defendant has not treated the property as his own, only 
so far as to protect the interest of his children, the equitable owners 
thereof under the gift from William W. Rapley. , 

Sth. This defendant has never erected any improvements upon 
said property in his own right, but has superintended the same for | 
his children, who have means of their own. 

And, having fully answered, this defendant prays to be hence - 
dismissed with his reasonable costs, Ke. 


I do solemnly swear that I have heard read the foregoing and 
annexed answer by me subscribed, and know the contents thereof ; 
that the facts therein stated on my personal knowledge are true, 
and that those stated on information and belief I believe to be true. 


WM. E. SPALDING. 


30 Subscribed and sworn to before me, this 25d day of April, 
A. D. 1879. 
" RR. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Ass’t Clerk. 
R. kK. ELLIOT, 
For Defendant. 


31 Separate Answer of the Defendant, Wm. L. Spalding. Filed May 
3 24, 1879. 


[In the Supreme Court of the District of Columbia. 
JOHN VAN Riswick 
vs. No. 6569, Eq. Doe. 19. 
Wa. E.Sparpine et al. 


The separate answer of the defendant, Wim. L. Spaiding, to the bill ' 
of complaint in this cause exhibited, &e. . 
= |. 


This defendant, having no personal knowledge of the matters and 
things in said bill alleged, can neither admit nor deny them, but 
calls for strict proof thereof so far as the same may affect his in- 
terest. 


WM. L. SPALDING. 


Subseribed and sworn to before me, this 25 day of April, A. D. 
1879. 


R. J. MEIGS, 
Clerk 8. C. D. C., 
By R. J. MEIGS, Jr., Ass’. 
R. K. ELLIOT, 
For Defendant. 
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32 Separate Answer of the Defendant George W. Bonnell. Filed 


May 24, 1879. 
In the Supreme Court of the District of Columbia. 


JOHN VAN RISWICK 
v8. > No: 6569. Eq. Doe. 19. 
Wm. E. SPALDING. . 


The separate answer of the defendant, George W. Bonnell, in this 
cause, exhibited, &c. 


This defendant, for answer unto said bill or so much thereof as 
he is advised it is necessary and proper for him to answer, answer- 
ing, says: 


Ist. He has no personal knowledge respecting the allegations of 
the 1st paragraph of the bill, and in so far as the same may concern 
him calls for.strict proof thereof. 

2nd. He has no personal knowledge in respect of the allegations 
of the 2d paragraph of the bill,‘and in so far as the same may affect 

this defendant he calls for strict proof thereof. 
33 4th. Defendant believes the facts set forth in this paragraph 
to be correct. 

oth. Answering the 5th paragraph of the bill the defendant says 
he admits the conveyance therein mentioned, and says that he paid 
no money consideration therefor, but he-denies that he is insolvent, 
as alleged, and he also denies that he holds the title so conveyed to 
the use of the said Wm. E. Spalding, and he also denies the other 
averments of said paragraph in so far as they concern this defendant, 
excepting that he 1s engaged in business with the defendant Wm. E. 
Spalding. 

6th. Answering the 6th paragraph of the bill of complaint this 
defendant denies the averments thereof in so far as they may affect 
this defendant, and calls for strict proof thereof. 


And in answer to the interrogatories annnexed to said bill, and 
addressed to this defendant, he says: 


3: Ist. I was possessed of real property at date of the deed 
mentioned of the value of $2,000. 

2nd. No consideration passed for the conveyance referred to in 
the 7th interrogatory, as said conveyance was to me for the children 
of Wm. E. Spalding. 

3rd. I have exercised ownership over said property i in order to 
protect the interests of the beneficiaries aforesaid, and I have been 
in a condition to purchase said property. 

4th. I did not negotiate for the transfer of said property to my- 
self; I knew of the execution of the deed of March 27, 1876, before 
the property was conveyed; I prepared the deed at the request of 
Wm. Rapley. 
Sth. I claimed no interest in the ground and in nothing about 
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the same excepting what belongs to me in the erection of the build- 
ing. 

oO I do solemnly swear that I have heard read the foregoing 
and annexed answer by me subscribed and know the contents 

thereof; that the facts therein stated on my personal knowledge 

are true and that those stated on information and belief I believe to 


be true. 
GEORGE W. BONNELI. 


Subscribed and sworn to before me this — day of April, A. D. 
1879. 
R. J. MEIGS, CVhk, 
By R. J. MEIGS, Jr., Ass’. 
R. K. ELLIOT, 
For Defendant. 


36 Separate Answer of the Defendant William H. Thomas. Filed 
May 24, 1879 


In the Supreme Court of the District of Columbia. 


Joun Van Riswick 7 
Us. >» No. 6569. Eq. Doe. 19. 
Wa. EK. SPALDING et al. 


The separate answer of the defendant William H. Thomas to the 
} 
bill of complaint in this cause exhibited, &e. 


This defendant for answer unto said bill or so much thereof as 
concerned him says: 

That he admits the conveyance in trust to him, and the convey- 
ance to the defendant George W. Bonnell, and having no knowl- 
edge respecting the other averments of said bill ean neither admit 
nor deny the same, but calls for strict proof thereof, in so far as the 
same may be material. 

R. Kk. ELLIOT, 


Solicitor & cf Counsel. 
of Assessment of Spalding Property. 


TREASURER AND AssEssor’s OFFICE, 
WASHINGTON, D. C., Sept. 16, 1880. 

I certify that the assessed value for the vear 1876 of the east 
thirty-five feet six inches front of lot 3, square 7935, in name of Julius 
A. Fay, is $1,118, and that the assessed value for the same vear of 
the west 23 feet 11 inches es of lot 3, same vear, square, in name 
of R. Collingsworth, first, is S596. The assessed value of sub-lot 11, 
square 161, for year 1876, in name of Wm. E. Spalding, is $1,583. 

WILLIAM MORGAN, 


Asst Assesor. 


It is hereby stipulated that the foregoing paper may be considered 
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part of the answers of the defendants for the purpose of showing the 
assessed value of the property conveyed to the defendant Bonnell. 
T. A. LAMBERT. 
1,118 : 
596 
1,583 


Total, $3,297 
38 Replication. Filed Aug. 9, 1879. 


In the Supreme Court of the District of Columbia, Sitting in Equity. 


JOHN VAN RIswick 
vs. No. 6569. Eq. Doe. 19. 
WILLIAM E. Spaupine ef al. 


The complainant joins issue with the deferdants and will hear 
the cause upon bill, apswers, and replication. 


T. A. LAMBERT, 
Sol’r for Comol’t. 


og Decree Dismissing Bill with Costs. Filed Dec. 16, 187%. 
In the Supreme Court of the Dist. of Col’a. 


JOHN VAN RIsSwIcK 
Us. | No. 6569. Eq. Doe. 19. 
Wa. EF. SpaLpina et al. 


al 


This cause having been submitted to the court on the pleadings, 
and having been duly considered, it is thereupon this 16th day of 
December, A. D. 1879, ordered, adjudged, and decreed that this bill 
of complaint be, and the same hereby is, dismissed, with costs. 


By the court: MACARTHUR, Justice. 
4() Appeal to General Term. Dec. 18, 1879. 
In the Supreme Court of the District of Columbia. 
J. Van Riswick 
vs. No. 6569. Eq. Docket 19. 
Wa. EK. SPALDING et al. 


The clerk wil’ note appeal by complainant from the decree at 
special term, dismissing bill, and enter cause for hearing thereon at 


next general term cf the court. 
T. A. LAMBERT, 
Sol’r for Compl’. 


Appeal as ordered calendered Dee. 18, 1879. 
By the court. 
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41 Proceedings before General Term. 
In the Supreme Court of the District of Columbia. 
J. VAN Riswick 


US. No. 6569. Equity Docket 19. 
Wma. E. SpALpING ef al. 


Mr. Lambert, counsel for complainant, moves that the case be re- 


manded to the special term for the purpose of making additional 
parties defendant. 

By the court: “ What can be done here.” 

Motion overruled. 


42 Order Appointiig R. K. Elliot, Esq., Guardian ad litem of Infant 
Defendant. Filed Mar. 11, 1880. 


In the Supreme Court of the District of Columbia. 


7 _ » ” a rr 
° N tra ~ F (" = 
Joun \ Z RISWIckK No. 6569. 
Tr | eh) Kc . Doe. 8. 
WILLIAM KE. SPALDING et al. 1 


It appearing to the court that the infants, defendants Annette 
Spalding and Anna D. Spalding, have been duly served with sub- 
poenas, but that no guardian or guardians ad litem has or have been 
appointed to make answer in their behalf unto the exigency of the 
bill of complaint, it is thereupon, on motion of the complainant, by 
the court, this eleventh day of March, A. D. 1880, ordered that R. 
K. Elliot, Esq., be, and he hereby is, appointed guardian ad litem 
of the said defendant infants, the said Annette and Anna D. Spald- 
ing, being each above the age of fourteen vears of age, and being 

both present in court, and having signified their election of 
43 the said R. Kk. thot, Esq.,as their guardian ad litem aforesaid. 
By order of the court. 
. D. K. CARTTER, 
OWf Just. 


44 Answer of Annette and Anna D Spalding, infants, by Guardian 
ad litem. Filed May 4, 1880. 


In the Supreme Court of the District of Columbia. 


JOHN Van RiswickK 
vs. 
WiItLiAM EI. SPALDING ef ad. 


No. 6569. 
j Eq. Doc. 19. 


The answer of Annette Spalding and Anna D. Spalding to the bill 
of complaint of John Van Riswick, complainant, filed against 
them and others in the supreme court of the District of Columbia, 
and numbered 6569, equity. 

The sawl defendants say that thev are infants, under the age of 
twenty-one years, and that they claim such interest in the premises 
as they are entitled to, and submit their said interests to the protec- 


JOHN VAN RISWICK V8. WILLIAM E. SPALDING ET AL. 


tion of this honorable court, and pray to be hence dismissed with 


reasonable costs. | 
R. K. ELLIOT, 
Guardian ad LIntem. 


45 Decree in General Term. Oct. 19, 1880. 


In the Supreme Court of the District of Columbia. 
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J. Van Riswick 
U8. No. 6549 Equity Docket 19. 
Wa. E. SpaLpIna ef al. 


a of x 


This cause came on to be heard upon the yeni of the special 

term and was argued by counsel ; whereupon, upon consideration 

thereof, it is ordered and adjudged and decreed that the decree of 

the special term of December 16th, 1879, dismissing the bill be, and 

the same is hereby, this 19th day of October, 1880, reversed; and 

the court orders that the cause be remanded to the special term for 

the purpose of making another or other parties, and otherwise to 
amend as complainants may be advised. 


46 Amendment to Bill of Complaint. Filed Nov. 2, 1880. 
In the Supreme Court of the District of Columbia. 


Joun Van Riswick 
vs. | No. 6569. Eq. Doe. 20. 
“VILLIAM E. SPALDING ef al. 


And now comes the complainant, leave of the court being first 
thereunto had and obtained, and demands his bill of complaint by 
adding to the parties defendant therein named William W. Rapley, 
avd by praying that the interrogatories therein addressed to the de- 
fendant, William E. pales ge which are numbered one (1), two 
(2), three (3), four (4), and five (5), and that of the interrogatories 
therein addressed to George W. Bonnell, the interrogatories num- 
bered seven (7) and nine(9) may be propounded to thesaid William 
W. Rapley, and that he be required true and full answer to make 

as well thereunto as to the rest and residue of said bill, ex- 
47 cepting the interrogatories therein contained which are not 
so as aforesaid propounded unto him. 
T. A. LAMBERT, 
Counsel for Complainant. 


48 Subpena to Answer, Original Bill, and Amended Bill. 


In the Supreme Court of the District of Columbia. November, 1880. 


JOHN Van Riswick, Complainant, 
against No. 6569. Equity Docket 19. 

Wma. E. SpatpinG e¢ al., Defendants. | 

The President of the United States to Wm. W. Rapley, defendant: 

You are hereby commanded to appear in this court, at its first 
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special term, occurring twenty days after service of this subpcena, 


and answer the exigency of the original and amended bill, under: 


pain of attachment and such other process of contempt as the court 
shall award. 
Witness : D. kK. CARTTER, 
Chief Justice. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr.. 
Ass’t Clerk. 


49 Marshal’s Return. 


Surved def’t Nov. 10th, 1880. 
EF. DOUGLASS, Marshal. 


5O Answer of W. W. Rapley. Filed Dee. 31, 1880. 
In the Supreme Court of the District of Columbia. 


JOHN VAN Riswick 
VS. - No. 6569. Equity Docket 19. 
WiLiiAM E. SPALDING ef al. | 

The separate answer of William W. Rapley to the complainant’s 
amended bill of complaint, or so much thereof as he is advised it is 
material & proper for him to answer, shows as follows: 

This defendant has no personal knowledge of the matters & things 
contained in the first paragraph of the complainant’s bill. 

This defendant has no reason to doubt the substantial accuracy 
of the matters & things alleged in the 2d paragraph of the com- 
plainant’s bill, but refers to the deed of trust mentioned therein to 
the defendant Thomas as containing more exact information 
thereof. 

In answer to the third paragraph of the said bill the 

defendant says that the indebtedness so as aforesaid 
5] mentioned & described in said deed of trust to the defend- 

ant Thomas has not long since been satisfied & discharged 
by the proceeds of the sale of the property in said deed mentioned, 
and herewith filed a statement of account between himself and the 
defendant Spalding, marked Exhibit W. W. R. No. 1, and prayed 
to be taken as a part, showing the amount remaining due & unpaid 
this defendant from the said William E. Spalding at the time of the 
conveyance to the defendant Bonnell, hereinafter referred to, to 
have been 1,827,968.00, and this defendant says the same is a true 
statement of the sum then due him from the said Spalding, and so 
secured by deed of trust as aforesaid ; and the defendant denies that 
the said deed of trust was upon no consideration whatever, but says, 
on the contrary, that it was upon the consideration which, with in- 

terest thereon, finally aggregated the amount of $68,095.36, 
52 as by the aforesaid exhibit will appear, and that therefore 

there is no shadow of justification for the charge that the 
said deed of trust was pretended, much less that it was fraudulent. 


28, 
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Exuipit W. W. R. No.1. Statement Wm. E. Spaulding. 


July Ist, 1873. Dr. Interest. Total. 
Jones ..-- ._-.From Jun. 20, ’71, on 5,740, @ 6 per cent. - 843 78 6,583 78 
Wendall .__- —- on ‘© 20, ’70, on 8,000, bonus 1,107__- . 1,656 00 16,760 00 

a RR eee OR TO ois cise Coc 1,500 00 ~=11,500° 00 
Fant j'dg’t.... ** May 22,.'71, on 228 22. nnn cess 28 21 251 21 
Baker “ .... * “1, '74, on 139.54 & cost def. __- 39 46 179 00 
Ice stock _ -.. “ Dee., 67, on 1,500 ~ 2. .2Lul 502 50 2,002 50 
N. M. B.$---. “ Oct., 67, on 1,200 RE Mesa GAL 414 00 1,614 00 

64 $6 0 IE wisetunn Kicinlinlseidt vaidcaiaiin 123 17 480 17 
PAMOR wimuccus ‘<  -Bine: 3, 70D SO ok oo ks Sw hse 1,426 50 5,926 50 
Ist Nat. Bek. * 9,500 ‘stale shichseiintin: didiamaner ak 3,500 00 138,000 00 
Vou @. cin. § Sale. i, "TO BGO. ones ke 884 20 3,831 54 
Personal _.___- ‘Mar. Be, "TO, MO oko ew cc cnt chac 1,966 66 11,966 66 
68,095 36 
OR. 

Interest in theater lots .... -..... 2 .--- 22,250 00 

Balance of property -..--. -.-.-----.---+-- 2,877 36 

W. H. R.. .--- Portion of imsurance -__. 222. -. --. 2+. 15,000 00 
40,127 36 


$27,968 00 


53 The defendant admits the death of Maria P. Spaldin 

without any exercise of the power of appointment in said 
deed of trust conferred, and leaving surviving her the children in 
the fourth paragraph of the complainant’s bill referred to. 

In answer to the 5th paragraph of the complainant’s bill, this de- 
fendunt says that the said indebtedness not having been paid & 
discharged, but, on the contrary, the sum remaining due this de- 
fendant from the defendant William E. Spalding, being that shown 
in the said Exhibit W. W. R. No. 1, this defendant was the virtual 
owner of the property so convey ed to secure the payment of the 
same; that, in addition, he was, at the time of the said deed of 
trust to the defendant Thomas, the equitable owner of one-half of 
lot (1), in square (161), although the same was standing in the name 
of the said Spalding, this defendant having supplied one-half the 

money for the purchase of the said lot; that the said remain- 
54 ing lots being far less in value than the amount of his debt, 

he did not think it necessary to subject them to further dim- 
inution by reason of the expenses attending a public sale, but de- 
cided to take the same as a satisfaction of the indebtedness remain- 
ing due him from the said Spalding with a view to authorizing & 
directing, and did afterwards authorize & direct, their conveyance 
to the said Bonnell, to be held by him in trust for the children of 
the said Spalding as a gift to them from this defendant. This de- 
fendant has no knowledge where the complainant first obtained 
knowledge of the said deeds of trust, and that it might have been 
obtained at any time after they were made from the office of the 
recorder of deeds in this District. 

In response to interrogatories (1), (2), & (3), this defendant re- 
fers to the statements already made in his answer & in Exhibit W. 
W. R. No. 1, & which he ow repeats, as fully answering the 
same. 
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DD In response to interrogatory (4), he says that the said 

Spalding has not treated the said property as his own, to the 
knowledge of this defendant; & to interrogatory (5) he replies, not 
to his knowledge; and can only further say that he has heard the 
defendant Spalding say that a house was in process of erection 
there for the children of the said Spalding, but the defendant has 
never himself seen the house. 

In response to interrogatory (7) to defendant Bo -.cll he says no 
consideration passed from the said Bonnell; and in response to in- 
terrogatory (9) to the same the answer is, no. | 
W. W. RAPLEY. 
Subscribed and sworn to before me, Dec. 22d, 1880. 

R. J. MEIGS, CPh, 
By R. J. MEIGS, Jr., Ass’t. 


06 Replication Filed Jan. 7, 1881. 


In the Supreme Court of the District of Columbia. 


JOHN VAN RISWICK 
vs. No. 6869. Eq. Doe. 14. 
WILLIAM E. SPALDING ef al. 


The plaintiff joins issue upon the answer of the derendants. 
T. A. LAMBERT, 
Counsel for Plaintiff. 


57 Depositions on Behalf of Complainant. 


In the Supreme Court of the District of Columbia. 


Van RISWIckK . 
e - 7s ‘ 

vs. Equity No. 6569. 
SPALDING et al. 


District OF COLUMBIA, “s 
County of Washington, § 


Be it remembered that at an examination of witnesses begun and 
held on the 21st day of January, A. D. 1881, and continued from 
time to time until 25th day of January, A. D. 1881, when the within 
depositions were taken, I, Irwin B. Linton, an examiner in chan- 
cery, did cause to be personally present, at No. 410 5th street, in the 
city of Washington, in said District, the within-named William W. 
Rapley to testify on the part and behalf of the complainant in the 
above-entitled cause; and I do hereby certify that, in pursuance of 

agreement of counsel, the annexed depositions were taken down 
58 and by me reduced to writing in the presence of and from the 

statements of the several] witnesses, at the time and place herein 
designated, and were by me read over to the witnesses, and by them 
subscribed in my presence, the witnesses having been by me first 
duly sworn to tell the truth, the whole truth, and nothing but the 
truth touching the matters at issue in said cause. 
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I further certify that I am not of counsel for either of the parties 


to said cause, or in any manner interested therein. 
IRWIN B. LINTON, 
Examiner in Chancery. 


Washington, D. C., February 17th, 1881. 
59 In the Supreme Court of the District of Columbia. 


VAN > ISWICK | 
vs. Equity. No. 6568. 
SPALDING e al. 


WasFinatTon, D. C., Fripay, January 21st, 1881. 


Met pursuant to notice from coun | for complainant at No. 410 
Fifth street, at 10.30 o’clock a. m. : 

Present: Messrs. T. A. ‘“ambert and Bejnamin Davenport for 
complainant, and Leigh Robinson, “sq.; of counsel for defendants. 


Degosition of William W. Rapley. 
WittiaM W. Rap ey, being first duly sworn, testified as follows: 


E-amined by Mr. DavENPoRT: | 
Q. Mr. Rapley, you have been made one of the defendants in this 
cause, | : 
A. Yes, sir. 
60 ‘/ Mr. William E. Spalding, one of the defendants, in his 
answer in this cause, filed “lay 24th 1879, states that ten thou- 
sand dollars and upwards of indebtedness secured 9~ stated, and due 
William W.- Rapley, was due and unpaid on thu date mentioned 
and is still due and unpaid; referring to the date of the deed from 
you and Thomas and William E. Spalding to George W. Bonnell, 
is his statement correct ? 
A. Not as to the amount; he owed twenty-seven thousand dollars; 
he is mistaken on that point; he answered about that amount. 
Q. In other respects was his answer in that record correct ? 
A. Yes, sir; I believe so. 
Q. Then there is still due and unpaid to you ten thousand dollars 
and upwards from William E. Spalding which is secured by deed 
of trust to Thomas mentioned in these proceedings? 
6i +A. I hardly know how to answer that; but my under- 
standing of that would be that he said he still owed me the 
amount if this conveyance is not correct. We passed receipts, as I 
thought it was essential to have some settlement with Spalding. 
Q. Have you any written account of the amount of money that 
was settled by the property included in that deed of trust ? 
A. You have the book here, either you or Mr. Elliot; one side or 
the other. It was kept in a separate book. 


[Counsel for plaintiff here says that he has never seen the book.] 


Q. I wish to know what lots were sold under the deed of trust 
and in accordance with its terms and provisions. 
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A. All the lots with the exception of one that Spalding owned a 

half interest; I owned the other half. I believe that share 

62 was a lot on Capitol Hill that Spalding never received any 
benefit from. JI do not think his title was good. 

Q. Then with the exception of a lot on Capitol Hill you have 
had sold all the lots included in that deed of trust under the pro- 
visions and terms? : 

A. Yes, sir. 

Q. How many lots did you, Thomas and Spalding, convey to 
George W. Bonnell? | 

A. The lot on Connecticut avenue, I believe, and this Capitol Hill 
lot. | 

Q. Was the lot on Connecticut avenue included in the deed of 
trust to Thomas ? 

A. Yes, sir. 

(). Was that lot sold te Bonnell under the terms of that deed of 
trust ? 

A. I gave it to Bonnell for Spalding’s children. 
63 Q. Then there has been no sale under the deed of trust? 
A. No; I suppose not; I gave it to him. 

Q. Have vou any written statement of amounts of money due 

from Spalding to you which was secured by that deed of trust ? 
Yes, si 
‘ Q. What sums were they that were thus secured ? 

A. One note of ten thousand dollars that [loaned Spalding, and the 
others were endorsements amounting to over twenty thousand dollars ; 
some at Riggs Bank, at the First National Bank, Mr. John Van 
Riswick, and one, I think, at the Metropolitan Bank; that I was 
endorser, on amounting in all to twenty thousand dollars that I have 
endorsed for him. 

Q. Did you pay the ten-thousand-dollar note for Spalding? 
64 A. I loaned Spalding the money ; the note belonged to me. 

Q. Did you pay the sum of tw enty thousand dollars on the 
notes you had endorsed for Spalding, which notes were secured by 
this deed of trust ? 

A. I have been paying ever since as fast as I could, but I think I 
have paid twenty thousand dollars. 

Q. Have you any record of the amount you have veld ? 

A. I have some of the notes. 

Q. Will you produce and file with the examiner all the notes on 
which you were endorser and which you have paid ? 

A. I think I ean find most all, but if I do not it is a matter of 
record at the banks where the notes were paid. Some of the papers 

and books, I think, were burnt when the theatre was burnt. 
65 Q. Did Mr. Spalding pay you any proportion of the ten 
thousand dollars that you loaned him? 

A. No; I' think he paid the interest on it for about eighteen 
months. 

Q. Has he, from the date of the deed of trust to Thomas, paid you 
any moneys on account of these notes? 

A. No, sir. 
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Q. I mean the notes you endorsed? 

A. No, sir. 

Q. Has William E. Spalding, or any one for him, paid you any 
— on account of any of the notes secured by that deed of trust? 

. No, sir. 
QQ. How much do you say was due you at the date of the execu- 
tion of the deed to Bonnell from William E. Spalding? 
66 A. Something over twenty-seven thousand dollars. 
Q. Mr. Spalding had an interest in the National Theatre 
about that time, had not he? : 

A. Yes, sir. : | 

Q. Did he not release or assign to you his interest in the National 
Theatre at that time? Was there not an understanding between him 
and you that upon such releasement or assignment all his indebted- 
ness was cancelled? 

A. No, sir. . | 

Q. How much remained after that of the indebtedness on his as- 
signment of his interest in the National Theatre? 

A. I think about twenty-seven thousand, lacking some in- 

terest. 
67 Q. At the time of the assignment of his interest in the Na- 
tional Theatre to you, you had caused to be sold all the lots 
of ground included in this deed of trust to Thomas, except two, had 
you not? | 

A. I believe so. I am not possitive whether they were all sold 
before that or I sold some afterward. I rather think they were all 
sold and I bought his interest in the theatre ground. There was no 
building when I bought, only the debris from the fire. 

Q. Were there any writings drawn up between you and William 
EK. Spalding at the time of the assignment of the theatre tu you? 

A. I have the deed. é 

Q. Was there any other writing? 

A. No other; but a receipt from Spalding. 

Q. A receipt for what? 

A. Just a settlement. 
68 Q. For what settlement? | 

A. Settlement of our affairs. I was satisfied to settle up 
the business; there was nothing left to pay me. 

Q. At the time of the assignment of the interest in the National 
Theatre to you Mr. William E.Spalding drew up a receipt in settle- 
ment? 

A. Yes, sir. 

Q. So there was a settlement at that time between you and him 
as to the indebtedness due from him to you? 

A. Well, I suppose you would call it a settlement. I gave up 
all hopes of getting pay from Spalding or Spalding’- estate, and 
I thought it essential to have some sort of receipt to wind the 
affairs up. | 

Q. Have you that receipt, and, if so, will you produce it 

here? | 
69 A. Yes, sir, I will; I believe I can put my hand on it. 
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Q. Can you give the date of that receipt ? 

A. I could not. 

Q. There was still a trust property—one lot on Capitol Hill and 
a lot on Connecticut avenue—that had not been sold under the 
terms of the deed of trust; those pieces of property, you say, vou 
‘aused to be conveyed to George W. Bonnell ? 

A. Yes, sir. 

Q. Did Mr. William E. Spalding request a conveyance of those 
lots, or either of them, to Bonnell ? : 

A. He asked me to give them to him to build a little home for 
his children. 

Q. What were your business relations with Willidm E. Spalding 

at the time of this conveyance, if any ? 
70 A. We were partne 

Q. Did William E. Spalding name the persons to whom he wished 
to convey that property ? 

A. Yes, sir; I think he named Bonnell. 

Q. The deed was an absolute conveyance of the property to Bon- 
nell without any trust being specified in it? 

A. My impression was, it was to Bonnell in trust for Spalding’s 
children; at least that is the way I intended it should be. 

Q. Do you know who drew that deed up ? 

A. I do not. | 

Q. Why did you not convey the property directly to Spalding’s 
children ? 

A. To keep his creditors from taking it from him. 
Mr. Ropinson: I do not think he exactly understood that 
question. 

The Witness: [ understood Spalding, and have had experience 
enough with him to know that if he had not old creditors enough 
he would soon make new ones; I wanted to put it out of Mr. Spald- 
ing’s reach, or any one else, to take it from him, as I wanted it for 
those children. 

Q. Did not Mr. Spalding say the same thing—that he wished it 
put in the name of Bonnell, so as to keep it from his creditors ? 

A. I think not, sir. 

Q. Are you positive? Did not he mention the name of Bonnell 
for the purpose? 

Mr. Ropertson: I object to this question, as it is cross-examina- 
tion and not in the nature of the examination-in-chief, as this wit- 

hess is the complainant’s witness. 
72 Mr. Lambert: But he is drawn from the ranks of the de- 
fendants. 

A. Well, that Tam not positive of; I think not. 

(). Under the deed of trust to Thomas it was necessary for you to 
give a written order for the sale of the property, and that the prop- 
erty should be sold at public auction ? 

A. I think you are wrong; I think I had the right to buy it at 
private sale or sell it at private sale. 

Q. Were the other pieces of property sold at-publie auction? 

A. I think all; I am not positive in that, but they were all sold to 
the best advantage, I believe. 
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Q. What value did you place upon the two lots conveyed to Bon- 
nell? 
A. Very little; the lot on Capitol Hill I did not consider 
73 worth anything, so far as Spalding’- title was concerned ; I 
had never derived any benefit from it, and the other half i in- 
terest I never made any estimate of what it was worth. 
Q. Was the legal title in the lot on Connecticut avenue in Spald- 
ing ? 
A. Yes, sir. 
Q. Mr. Rapley, can you tell the date of the last sale made by you 
under the deed of trust to Thomas? 
A. No, sir; not at present. 
Q. Can you give the date of the assignment to you of Spalding’s 
interest in the National Theatre? 
A. Not from memory, I cannot. 
Q. About what year? 
A. It must have been in 1874—1873 or 1874. I may be mistaken 
in that, though. It burned down in 1873, I think, and the assign- 
ment was made during the following vear, I believe. 


74 By Mr. LAMBERT: 


Q. You speak, Mr. Rapley, of certain accounts or statements of 
accounts between you and Mr. Spalding. Will you indicate when 
those statements were made, if more than one, and whether you 
have preserved duplicate copies ? 

A. I can produce the notes; I think I can produce the most of 
them, if not all. Spalding owed me so much money that it was not 
worth while for me to hunt up the details or pay clerk hire to do it. 

Q. Then you never, in fact, made a formal statement of the ac- 
count of your dealings together, but such statements as you have 
are in the form of promissory notes which you took up? 

A. Yes, sir. 

Q. And also the bills paid by you? 

A. Yes, sir; it was a statement of the disposition of the 
75 property, all the detaiis, and they are in that book which 
Mr. Elliot has. 

(. When, according to your recollection, Mr. Rapley, was that 
book made up” 

A. When was it made up? 

Q. That is, were the entries made during the period of your busi- 
ness transactions ? 

A. Book relating exclusively to Mr. Spalding—his interest in his 
property, what it was sold for. 

. Do vou recollect when the last entry was made in that book? 

A. I do not, but the book will show for itself. I cannot keep these 
things in my mind. 

Q. Will you be kind enough to produce it? 

A. I will if Ican. I gave it to Mr. Elliot. 
76 Q. Had you any other than business relations with Mr. 
Spalding at the time of the conveyance of the two lots in 
controversy to Bonnell? 


Pa NSE EO ee 
op, Wire tyr eT ak te ae 
i : 


JOHN VAN RISWICK VS. WILLIAM E. SPALDING ET AL. 


A. No, sir. 

Q). You have no family connection ? 

A. No, sir; our families have been very intimate, that is all— 
there is no rel: ationship. 

Q. Are you advised whether the children of Mr. Spalding have 
means of their own? 

A. I think not. 

Q. Do you know whether they had means of their own at the 
time of the conveyance to which reference is made? 

A. I have no means of knowing, but I think not. 

(). Did you give instructions as to the drafting of the deed to 
Bonnell ? 

A. No, sir. 

77 (. Did you read it? Have you ever read it? 

A. Well, I am not apt to read a deed that is handed me to 
sign, carefully ; I don’t know that I did; probably I glanced over 
it when it was handed to me for my signature. 

QQ. You are not in the habit of signing instruments of a solemn 
character without acquainting yourself with the contents, are you ? 
A. No 
Q. You remember the circumstances attending your signature of 
the deed in question. In other words, do you remember the time, 
place, and by whom submitted to you? 
A. I don’t remember the time, nor place, and I don’t remember 
who brought me the deed. 
Q. What negotiations had you, or did you make personally, with 
reference to the drafting and execution of that deed of conveyance 
of the property, and with whonin ? 
78 A. With Spalding, I guess. I gave it to Spalding ; told him 
I would give it to him, and he had the deed prepared and it 
was brought to me and I signed it. 
(. I think you stated that Mr. Spalding suggested to you the con- 
veyance of this property. Will you state, if you can, what conver- 
sation passed between you at the time with reference to the proposed 
COnY Cy ance. 
A. Yes, sir; he aie me to give him those lots so that he could 
build a little home for his children. 
QQ. Did he make any reference then to the amount of indebted- 
ness that was still unpaid to you ? 
A. I don’t know; I guess not. He knew he owed me a great deal 
of money, but he asked me to give it to him. 

Q. Did you consent immediately to the conveyance ? 

79 A. Well, I don’t know how long I took to consider it. 
Q. Did you take any time to consider it ? 

A. I suppose I did—not long. 

Q. Did you attach no value at all to the property ? 

A. Well, very little; I don’t know that I have made an estimate 
even in my own mind as to what the lot was worth. 

Q. Did you not reflect at the time that by making that conveyance 
you were probably depriving other creditors of “Spalding of the 
means of securing the payment of their indebtedness ? 
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A. I did not understand that I was, nor would I have done it had 
I thought I was interfering with anybody else’s interest. 


Mr. Davenport: Will you produce here the deed of Rapley and 
Spalding to Bonnell? 
80 A. I will if I can get it; I will ask for it. 
Mr. Lambert: At whose instance was this deed prepared ? 


A. I suppose Mr. Spalding’s. 
Q. Will you state the reason, Mr. Rapley, that the consideration 
mentioned in that deed is tw enty-five hundred dollars? 


The Witness: The conveyance to Bonnell ? 

[CouNsEL:] Yes. 

A. I don’t know. 

QQ. When and by whom was this property on Connecticut avenue 
conveyed to Mr. William E. Spalding ? 

A. That I cannot’ answer. 

Q. Do you know how long it had been in his possession or in 
his name previous to the deed to Bonnell ? 

A. I do not; but for a long time— 

Q. Had you had any previous personal acquaintanee with that 


property ? 
A. No, sir. | 
81 Mr. Davenport: After the inspection of the papers re- 


quested from Mr. Rapley I will finish the examination-in- 
chief. 
Mr. Roptnson: After the deposition thus far given is written out 
and the examination-in-chief 1s given I will cross-examine. 


Adjourned until Monday next at two o’clock. 


Monpay, Jan. 24th, 1881. 
Met pursuant to adjournment. Present: Benjamin Davenport, 
Esq., for complainant, and R. K. Elliot, Esq., of counsel for de- 
fendant. 


Continuation of Depostion of Wm. H. Rapley. 
Examined by Mr. DAVENPORT: 


Q. Have you searched for the receipt or netthinnant you mentioned 
in your examination on Friday last ? 
A. Yes, sir; you have it. 
82 Q. Are the lots mentioned in this receipt the saine as those 
mentioned in the deed from you, Thomas, and Spalding to 
Bonnell ? | 


Mr. Extiot: I object to that question, because both of the papers 
speak for themselves. 


A. Yes, sir. 


Mr. Euuior: Please note the fact that the witness has neither the 
receipt nor the deed in his hand. 


4—156 
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Q. Have you conveyed, or caused to be conveyed, to George W. 
Bonnell all the lots mentioned in this release or receipt or statement, 
whatever it is called ? 

A. I think so. 

[ Witness, after examining the receipt mentioned, says:] I feel 
satisfied that this is correct. 

Q. Did you convey them by one or more deeds ? 

Mr. Extior: My objection is continued to all these ques- 
83 tions, because the witness is asked as to the contents of writ- 
ing which are in existence and have not been shown him. 


A. One deed only. 

Q. What was the date oi the assignment to you of Spalding’s 
interest in the Nationa! Theatre? 

A. That I cannot tell. 

Q. That is impossible for you to say, is it? 

A. From memory, I cannot tell. 

Q. How long after the burning down of the theatre? 

The Witness: How long after what? 

Q. How long after the theatre was burned was this assignment 
made to you ? 

A. Well, that I cannot tell you from memory. 

Q. Was it the year of 1874? 

A. I think during the following year 

when it was burned. 
84 Q. At that time you had a settlement, you stated in your 
examination the other day ? 

A. Well, if I did I made a mistake; I had no settlement; that 
receipt is the only settlement I have had. You are right about it; 
I did answer that way; but I was mistaken about it; the only set- 
tlement I had was that receipt. [After reading to the witness from 
his previous testimony, the counsel says:] Then there was no settle- 
ment at the time of the assignment to you of Spalding’s interest In 
the theatre? 

A. You have the only receipt, sir. 

Q. Was there any agreement or understanding, either verbally or 
written, entered into between you and him upon the assignment of 
that interest in the theatre to you, in relation to his indebtedness to 
you? | 

A. Nothing but the deed, sir; I bought the interest and paida 
liberal price for it. 

Q. Was not his interest in the theatre set off against your claim 

against him ? 
85 A. You have a statement there in detail of all the money 
transactions—property and all; that accounts for every dol- 


following the year 1878, 


lar. 
Counsel for complainant here offers the receipt spoken of in evi- 

dence, and the same is marked Exhibit J. B. L. No. 1. 

Adjourned until to-morrow morning at eleven o’clock. 


86 Exuisit J. B. L. No. 1. 


It is agreed this 27th day of March, A. D. 1876, between William 
W. Rapley and William E. Spalding, of the city of Washington, in 
the District of Columbia, in full and final settlement of all their 
partnership affairs and of all business heretofore existing between 
them, that the said Rapley does release and convey to George W. 
Bonnell (for such purposes as the said Spalding may direct) all the 
right, title, and interest of him, the said Rapley, in and to sub-lot 
No. 11, square 161; lot 3, in square 793; lot 10, in square 608; lot 
9, in square 611; lot 6, in square 610, and lot 6, in square 612, in 
the city of Washington, in the District of Columbia, and in con- 
sideration of such release and conveyance the said Spalding does 
hereby release and acquit the said Rapley from any and ail demand 
and claim whatever on account of their business aforesaid. 


W. E. SPALDING. 
87 In the Supreme Court of the District of Columbia. 


Van RISwiIckK 
vs. Equity No. 6569. 
SPALDING et al. 


WasHinaton, D. C., Turspay, January 25th, 1881. 


Met pursuant to adjournment. 
Present: Messrs. Lambert and Davenport, for complainant, and 
R. K. Elliot, Esaq., for defendants. 


Continuation of Deposition of William W. Rapley. 
By Mr. DAVENPORT: 


Q. Mr. Rapley, the deed to Bonnell was executed on the same day 
as J. B. L. No. 1, was it not? 


The Witness: Is that the receipt ? 
CoUNSEL: Yes. 
A. I believe so. 
Mr. Erxiot: Well, the deed is the best evidence. This 
88 testimony is taken subject to objections, of course. Probably 
it is not the fault of Mr. Davenport that the deed is not here. 
The Witness: I believe they were; I am not positive. 
Q. Was there not also a duplicate of Exhibit J. B. L. No. 1,signed 
by you and delivered to Mr. Spalding ? 
A. I think not; I am not positive. 
Q. Did you pass any papers to him? 
A. Passed the deed; that is all I know of. 
Q. The deed was the only — you recollect? 
A. All that I have any recollection of. 
Q. How many years had you been the partner of Mr. Spalding 
at that time ? 
A. Well, I do not know; I think from about 1863 we owned some 
property in partnership. 
@. Your final settlement on the 27th day of March, 1876? 
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WirTNEss: Is that the date of that receipt ? 
CouNSEL: I think it 1s. 
A. That is all the settlement we ever had. 
89 Q. In the settlement of this partnership business was there 
a balance found to be due from you to Mr. Spalding? 
. No, sir. 
Do you recollect who drew up the deed to Bonnell ? 
. Ido not. 
Was this release Exhibit No. 1 drawn up at your request? 
The Wirness: Which do you call Exhibit No. 1? 
CounseL: That. \ (Indicating the paper.) 
A. Yes, sir. 
Cross-examined by Mr. Exitort : 
Q. At the time of the conveyance of March 27th, 1876, or prior 
thereto, were you indebted to William E. Spalding ? 7 
A. No, sir. 
Q. Was William E. Spalding indebted to you ? 
A. Yes, sir. 
Q. On what account ? 
90 ° <A. One single note of ten thousand dollars that I loaned 
him. | 
(). Have you got that note with you? 
A. Yes, sir. 
(). Let me see it? 


O>O> 


(Witness here hands a paper to counsel.) 

Q. What other papers have you there? 

Witness (handing counsel another paper): That is a copy of the 
deed of trust. 

Q. You say that at the time of the conveyance referred to Spald- 
ing was indebted to you in one single note in the sum of ten thou- 
sand dollars? 

A. Yes, sir. 

Q. And you produce this note as the identical note? 

A. Yes, sir. 

CounsEL: I offer this note in evidence. 

(The note is filed in evidence and marked J. B. L. No. 2.) 


91 Exuripsit J. B. L. No. 2. 


$10,000.00. Wasuinaton, D. C., Dec. 19th, 1867. 

Ninety days after date I promise to pay to the order of Wm. W. 
Rapiey ten thousand ;'5’5 dollars, value received, payable at ; 
with int. | 


Due. WM. KE. SPALDING. 


[ ndorsed across face : Secured by deed of trust, duly stamped. 
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Endorsements. 


Received March 21st, 1868, one hundred & fifty-five dollars, inter- 
W. W. RAPLEY. 


Received six hundred dollars, one year’s interest to March 22d, 


1869. 
W. W. RAPLEY. 


_ est on within note to date. 


W. W. Rapley. 
Received March 22d, 1870, six hundred dollars, one year’s interest. 


W. W. RAPLEY. 


92 [Q.] Was anything paid upon this note except what ap- 
pears upon the back of it? 

A. Nothing. | 

@. And these credits relate to the interest ? 

A. Yes, sir. . | 

Q. So that the entire principal was.due and unpaid at the time of 
this conveyance? 

A. Yes, sir. 

Q. Was this note described in and secured by the deed of trust to 
William H. Thomas? 

A. Yes, sir. 

Q. The other evidence of indebtedness described in and secured 
by that deed of trust were notes upon which you were endorser? 

A. Yes, sir. 

Q. Did you pay those notes? 

A. I have. 

Q. To what amount? Set 
93 A. Over twenty thousand dollars. I think Mr. Van Ris- 
wick says I still owe him a little on those endorsements, but 

the others I have paid, and I think he has made a little mistake. 

Q. When the transaction which related to this note and to the en- 
dorsements private transactions between you and Spalding as debtor 
and creditor? 

A. What do you mean by private transactions? 


CouNsEL: I mean between you as separate individuals, not as 
partners. 


A. Yes, sir; separate individuals, I suppose. 

Q. Have you furnished, in this cause, a statement showing the 
true account between you and the defendant Spalding, in respect of 
the proceeds of the sale of those pieces of property described in these 
proceedings as having been actually sold and converted into money? 

A. Yes, sir. 
94 Q. What became of the property described in the trust, 
which was not sold for the purpose of satisfying Spalding’s 
indebtedness? 

A. I believe it was all sold, with the exception of the lots I gave 

to Spalding’s children. 
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@. Did you mean to say that all was sold excepting that which is 
described in the deed from Thomas to Bonnell? 

A. Yes, sir. 

Q. You stated yesterday that you thought that all property speci- 
fied in Exhibit J.B. L. No. 1 was embraced in the deed just referred 
to. 

A. I think so. 

(). Are you positive about that? 

A. Well, yes, I suppose I am, though I might be mistaken upon 
some number of a lot; I do not think I am mistaken. 

(). This exhibit describes sub-lot 11 in square 161, lot 3 in 
9d square 793, lot 10 in square 608, lot 9 in square 611, lot 6 in 
square 610, and lot 6 in square 612. Now, if the deed does 
not contain the same lots that are here described, can you state what 
has become of the othe rs—what disposition was made of them ? 

A. I cannot. 

(). Were any of the lots sold, according to the best of your recol- 
lection, after the date of this exhibit ? 

A. No, sir; I think they were all included in that. 

(). At the time, therefore, of the deed to Bonneli you have testi- 
fied that: there was an unsatisfied balance, secured by this trust, 
amounting to twenty-seven thousand dollars? 

A. Yes, sir. 

Q. And that is a fact? 

A. Yes, sir. 
AG Q. Did you intend or desire, at the time of the conveyance 
of this property to Bonnell, to defraud any of the creditors of 
Spalding ? 

Mr. Davenport: I object to any oral statement of the intent of 
Mr. Rapley or Mr. Spalding, as it is set forth in a written document 
here offered in evidence. 


Witness: No, sir. 


Q. You knew that Spalding was indebted in an amount largely 
in excess of the value of this property ? 

A. Yes, sir. 

Q. And that the property was, therefore, virtually your own ? 


Mr. Lambert: I object to that question as argumentative. 
Witness: Yes, sir. 
Q. And you consented, if I understand your testimony, that it 
might be conveyed to Bonnell in trust for Spalding’s children ? 
97 Mr. Davenport: I object to that question. 
Witness: Yes, sir. 


Q. And that was the purpose of the conveyance, as you under- 
stood it ? 

A. Yes, sir; [ looked upon it as a willing conveyance to Spald- 
ing’s children. 


-.- ~—_ 
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Mr. DAvEnporT: I object to this testimony, as it is an attempt to 
alter a written document. 


Q. Did you intend, Mr. Rapley, to give it either directly or indi- 
rectly to Bonnell in trust for Spalding’s creditors, if he had any, or - 
for Spaldings himself? | 


Mr. Davenport: I object to that question for the same reason. 
Witness: For Spalding’s children I gave it. 


Q. Have you ever been paid, either directly or indirectly, the 
amount which was due you at the time of this conveyance? 
98 A. No, sir. 

Q. A paper writing has been submitted in evidence in this 
cause, marked Exhibit J. B. L. No.1, signed by William E. Spalding, 
in which it is stated that Spalding and yourself, in full and final 
settlement of all partnership affairs and all business heretofore ex- 
isting between you, that you released and conveyed to Bonnell, for 
such purposes as the said Spalding may direct, all the right, title, 
interest, &c., in certain described property; and it is also stated that 
in consideration of such release and conveyance the said Spalding 
does hereby release and acquit the said Rapley from any and all de- 
mands and claims whatever on account of their business aforesaid ; 


_what claims had Spalding on you? 


A. None. 

Q. Who drew this paper ?— 

A. Mr. Morris. 

(. Was he your counsel ? 

A. Yes, sir. 
99 Q. Did you communicate the object of this settlement to 
Mr. Morris ? 

A. Nothing more than I wanted a receipt. 

Q. But in point of fact, at the time this receipt was drawn, you 
were not in anywise indebted to Spalding ? 

A. No, sir. : 

Q. And there was nothing for Spalding to acquit you from ? 


Mr. Lambert: I object to that question as incompetent. 
Witness: No, sir. | 
Q. Having expressed a willingness to have this property conveyed 


in trust for Spalding’s children, you signed the deed to Bonnell 
when it. was tendered to you for that purpose, did you not? 
Mr. Lambert: I object to the question. 
WitTNEss: Yes, sir. 
Q. Mr. Rapley, who proposed the form of this receipt, Exhibit J. 
B. L. No. 1? 
A. I did not. I simply said I wanted a receipt of some 
100 ~=kind showing that Spalding and I had a settlement. 
Q. Had you communicated to your counsel the fact that 


Spalding was your debtor and you not his? 
A. Yes, sir; I am confident I did. 
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Q. What did you mean in reference to the purchasing of Spald- 
ing’s interest in the theatre property? You state that you had re- 
ceived a deed from him; what interest had he in that property ? 

A. I allowed or paid him for one-half, but his interest really was 
four-tenths. This the last balance sheet showed. It shows that on 
the property I had expended sixty thousand dollars, and Mr. Spald- 
ing’s interest amounted to forty thousand dollars, but when I pur- 
chased I allowed him one-half. 

Q. But this indebtedness of twenty-seven thousand dollars, which, 
you say, was secured by the deed to Thomas, was independent of 

that? 
101 A. Yes, sir; over that. He owed me at-the time over 
twenty-seven thousand dollars—that did not include minor 
details, such as taxes, Ke. 

Q. And you are stil- the holder of this note which is unpaid and 
secured by this trust? 

A. Yes, sir. 

(). Have you in your possession the notes paid by you upon which 
you are endorser, which were also secured by this trust? 

A. Some I have, and some of them are lost; some, I think, were 
burned when the theatre was burned. | 

Q. Did you ever communicate to any one the circumstances 
attending the settlement between you and Spalding, and the fact 
that you had given this property to Spalding’s children ? 

A. I do not know that I talked to any one. 

Q. What persons, if any, were cognizant of the transaction at the 

time ? 
102 A. No one but Mr. Morris, or some one in his office. 
(. Of course you did not consult Mr. Morris about the 
form of this deed to Bonnell? 

A. No, sir. 7 

Q. Who brought the deed to you? 
A. That I cannot tell you who brought it. 

Q). Mr. Rapley, sub-lot 11 in square 161, I believe, is the Connec- 
ticut avenue lot? 

A. Yes, sir. 

Q. State whether you had any equitable interest in that lot. 

A. I owned one-half. 

Q. Well, how did you own one-half? 

A. I paid half the purchase money. 

Q. Well, how did the title happen to get into Spalding ? 
103 A. Oh! well I do not know. I did not think it worth 
while to include both. I do not know how that happened. 
I know I furnished one-half the money to pay for the lot. 

Q. And you considered that you were the owner of a one-half 
interest in the property ? 3 

A. Yes, sir. 

CouNsEL: Quite natural, too. My recollection of the property 


conveyed in the deed to Bonnell is that only two or three pieces 
were embraced, whereas this receipt appears to exbrace six pieces. 
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Have you any explanation of the difference between the deed and 
the receipt ? | ? 
A. Well, it is impossible for me to remember the numbers. I 


gave him some different lots. I do not know where they are. I 


could not find one of them now. | 
Q. State what led you to make this provision for Spaulding’s 
children, that you have testified to. | 
104 A. Our families were always intimate. I believe that 
Spalding’s children looked upon me as a friend, and I think 
if one of my children should go toSpalding and ask for help he 
would divide with him. 
Q. Was there any other motive than that of generosity to them ? 
A. None in the world. . 
Q. I presume you were abundantly able to make the gift 
A. Yes, sir; I think so. 


[Counsel here offers in evidence a deed of trust from William E. 
at et al. to Thomas, and the same is marked Exhibit J. B. L. 
No. 3. | | 


105 Exnuisir J. B. L., No. 3.— Trust Recorded December 20th, 1867. 
William E. Spalding e¢ al. to Wm. H. Thomas. 


This indenture, made this nineteenth day of December, in the 
year eighteen hundred and sixty-seven, between William E. Spald- 
ing and Miria P. Spalding, his wife, of the first part, and William H. 
Thomas, of the second part, all of the county of Washington, in the 
District of Columbia; whereas the said William E. Spalding is in- 
debted to William W. Rapley, of the said county and District, in the 
full and just sum of ten thousand dollars, for which sum the said 
Willian W. Rapley holds his, the said Spalding’-, single promissory 
note, bearing even date with these presents, drawn to the order of 
said Rapley and payable in ninety days after date with interest; 
and whereas the said William W. Rapley has endorsed several 
promissory notes drawn by said Spalding in favor of several creditors 

of the said Spalding, amounting in all to about the sum of 
106 twenty thousand dollars; and whereas the said party of the 

first part are desirous to secure the prompt payment at ma- 
turity of the said promissory note of ten thousand dollars, together 
with all the costs and interest which shall or may have accrued 
thereon, and also to secure said Rapley from all and any loss by 
reason of his endorsement of the promissory notes aforesaid: Now, 
therefore, this indenture witnesses that for and in consideration of 
the premises, and for the further consideration of five dollars current 
money to them, the said parties of the first part, in hand eo by 
him, the said party of the second part, at and before the sealing and 
delivery of these presents, the receipt whereof is hereby acknowl- 
edged, they, the said parties of the first part, have given, granted, 
bargained, and sold, aliened, enfeoffed, conveyed, released, and con- 
firmed, and by these presents give, grant, bargain, and sell, alien, 
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enfeoff, convey, release, and confirm unto him, the said party 
107 of the second part, his heirs and assigns forever, all those 

pieces and parcels of land lying and being in said city of 
Washington, D. C., and hereafter described, to wit: Lot No. (4) four 
in square one hundred and twenty-one (121), fronting on F St. north, 
at the corner of 20th St. west, seventy-one feet six inches (71 ft. 6 in.), 
and running back of that width on- hundred and twenty-eight feet 
and eight and one-half inch- (128 ft. 8} in.), to an alley. 

Also part of original lot eleven (11) in square numbered three 
hundred and sixty-nine, beginning for the same at a point on 10th 
St. west, forty feet from the intersection of said 10th street with M 
street north, and running thence east one hundred feet to the divid- 
ing line between said lot eleven and lot twelve, in.same square; 
thence south along said dividing line twenty (20) feet; thence west 
one hundred (100) feet to the line of said 10th street; thence north 

with the line of said street to the place of beginning, being 
108 the same piece or parcel of land and premises conveyed to 

said Wm. E. Spalding by Amos Baldwin and wife by deed 
bearing date 2'st of March, 1851, and recorded in liber J. A. 8S. No. 
30, fol. 37. 

Also lots No. 51, 52, 53, in square one hundred and eighty-three 
(183), according to Spalding subdivision thereof, recorded in the 
office of the city surveyor March 5th, 1866, being the same property 
conveyed to Southey S. Parker and Wm. E. Spalding by Ottro 
Muncaster et al. by deed dated 50th of August, 1863, and recorded 
in liber 12 N. C. T. No. 38, fol. 255, and conveyed by said Parker 
and wife to said Spalding by deed dated 11th Feb., 1867, and re- 
corded in liber R. M. H. No. 31, fol. 148. Also lot numbered (1) 
in square numbered fifty-six (56), not heretofore conveyed by the 
said Wm. E. Spalding to Horace 8. Johnson by deed bearing date 
the 19th day of March, 1868, and recorded in liber N. C. T. No. 3, 

fol. 231, being the same property conveyed to the said Spald- 
109 ing by John Watts and wife by two deeds bearing dates re- 

spectfully 15th of March, 1862, and 16th of March, 1863, and 
and recorded in liber J. H. 8S. No. 217, fol. 399, and liber N. C. T. 
No. 1, fol. 195, respectively. : 

Also east part of lot number three (8), in square seven hundred 
and ninety-three (793), beginning for the same at the southeast cor- 
ner of said lot, running thence north one hundred and forty-four 
feet and three inches (144 ft. 3 in.); thence west forty-two (42) feet; 
thence southeastwardly about one hundred and forty-four feet 3 in. 
inches (144 ft. 3 in.) to the line of E St. south; thence along the line 
of said street thirty-five feet six inches (35 ft. 6 in.) to the place of 
beginning ; being the same piece or parcel of ground conveyed to 
the said Wm. FE. Spalding by deed bearing date the 20th November, 
1866, from James C. Kenneday et al., and recorded in liber R. M. H., 
No. 26, fol. 42. 

Also one undivided half of lot numbered sixty-four (64), in 

110 square numbered six hundred and seventy-seven (677), it 
being the same property conveyed to the said Wm. E. Spalding 

and W.W. Rapley by deed bearing date the 4th March, 1864 from 
John Harkness, and recorder in liber R. M. H. No. 6, fol. 18. 
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Also the whole of lot number four (4) and part of lot three (3), in 
square two hundred and fifty-four, being the property now known as 
the National Theatre, and the same property et under a decree of 
chancery in a proceeding in which Lenomon & Brothers were plain- 
tiffs and Wm. H. Winder e¢ al. were defendants, to the said Wm. E. 
Spalding—the said parties hereto of the first part hereby bargains, 
sells, and convey one undivided half in said pieces or parcels of 
ground and premises. 

Also one undivided half of lot numbered one (1), in square one 
hundred and fifty-eight (158), being the same piece or parcel of 
ground conveyed to Wm. E. Spalding and John E. Wilson by 

deed dated Sth February, 1861, from Thomas J. Fisher, 
111 _‘ trustee, and recorded in liber J. A. S. No. 220, fol. 123. 

Also parts of original lots numbered sixteen (16) and seven- 
teen (17), in square numbered two hundred and ninety-three, the said 
lots being particularly described in and being the same which were 
conveyed by certain deed from Richard Smith, trustee, to Richard 
Gibson, which said deed has been duly recorded in liber W. B. No. 
128, fol. 48, and being the same pieces and parcels of land conveyed 
to said Wm. E. Spalding by Wm. B. Todd by deed bearing date 
29th September, 1862, and recorded in liber N. C. T. No. 1, fol. 197; 
also sub-lot numbered eleven (11), in square numbered one hundred 
and sixty-one (161), being part of original lot numbered one (1), be- 
ginning for the same at the northeast corner of said original lot 
numbered one (1) on Connecticut avenue, and running thence along 
the line of said avenue southeastwardly twenty (20) feet, and run- 

ning back of that width to the dividing line between said 
112 original lot number one (1) and original lot number two (2) 

in the same square. Also part of lot twenty-five, in-square 
one hundred and seventy-two (172), beginning for the same at the 
southeastern corner of said lot and running thence north eighteen 
(18) feet; thence west eighty (80) feet; thence south eighteen 
(18) feet; thence east eighty (80) feet to the place of beginning. 
Also one undivided ninth part of square west of square numbe 
four hundred and seventy-one (471), being the same piece or parcel 
of land conveyed to Wm. E. Spalding by Thomas Stackpole by deed 
dated 6th September, 1865, and recorded in liber N. C. T. No. 63, 
fol. 203, together with all and singular the buildings, improvements, 
rights, ways, privileges, and appertenances and other hereditaments 
to the said piece or parcel of land hereby bargained and sold, be- 

longing or in any manner appertaining, and the remainders, 
118 _ reversions, rents, issues, and profits thereof, and all the rights, 

title, interest, and estate of them, the said parties of the first 
part, in and to the same, in law or equity. 

To have and to hold the said pieces or parcels of land and prem- 
ises hereby bargained and sold unto the said party of the second 
part, his heirs and assigns forever, to his and their sole use, benefit, 
and behoof forever, in trust, nevertheless, for the following purposes 
and objects, to wit: That of the said Wm. E. Spalding shall fail to 


pay or cause to be paid at maturity the said promissory note for ten 


thousand dollars, with all costs and interest which shall have ac- 
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crued thereon, or if he shall have failed, any or all of said notes, 
with interest and cost, upon which the said Raplev’s, endorsement 
appears, or shall fail to pay any one of said notes, or any part of the 
interest and cost thereon, as the same shall become due, then, in 
either of suid cases, the said party of the second [part] shall, upon 
the written order of said Rapley, proceed to sell at public 
114 = auction, to the highest bidder, all the said pieces or parcels 
of land and premises, or so much thereof as may be necessary, 
first giving twenty days’ notice in some newspaper published in the 
city of Washington, D. C., upon such terms and conditions, at such 
time and place, and after such postponements as he shall deem most 
advantageous to all parties concerned, and upon this further trust 
that the said William W. Rapley be,and hereby re is, authorized to 
order and direct the trustee at any time during the continuance of 
this trust to sell and dispose of all said pieces or parcels of land and 
premises, and any portion thereof, at private sale to such person or 
persons and upon such terms and conditions as he, the said Rapley, 
shall deem most advantageous to all parties concerued, and the said 
trustee shall, upon the written order of said Rapely, make, seal, and 
deliver to the purchase- or purchasers thereof age ' t 
115 = sufficient conveyance in fee-simple, and the proceeds of all 
sales made under this trust shall be distributed as follows : 


First. To pay all the proper and necessary expenses incurred in 
executing this trust, including five per centum to the trustee 1or his 
trouble in the faithful execution of this trust. 

Secondly. To pay all said promissory notes, and costs and inter- 
est thereon, which shall have become payable. 

Thirdly. To pay all of said promissory notes, and interest and 
costs thereon, whether the same shall have become due and payable 
or not, the same to be treated as presently due upon default in pay- 
ment of any one, and lastly to pay over to the said parties of the 
first part, their executors and administrators, the balance of * ch 
proceeds; and upon this further trust that the said trustee shall 
stand seized of all the aforementioned real estate which shall remain 

unsold, after the liens aforesaid shall have been paid and 
116 _ satisfied, to the sole use, benefit,and behoof of the saic Maria 

P. Spalding (wife cf said Wm. E. Spalding) and _ their 
children; and the said Maria P. Spalding shall have full power, at 
any time or times during her life, and notwithstanding her present 
or future coverture, by any deed in writing, under her hand and 
seal, to be executed in the presence of two or more witnesses, to 
direct the said property, or any part thereof, to be sold and disposed 
of absolutely and immediately, or to be mortgaged to such persons 
or persons for such sums and upon such terms as sue shall think 
proper to designate, in and by such deed, in writing; and it shall 
be the duty of said trustee, for the time being, to carry into com- 
plete execution, by all proper deeds and conveyances and acts, the 
said directions by the said Maria P. Spalding, and the proceeds of 
such sales or mortgages to pay over to her upon her single receipt 
in writing, or at her election to invest the same in such manner 


ep SEE a Be 


arene 


A rane 


= 


i, aaah eT ae li 4 , , 
ae Ts 2 ve ay Pay 
eo eee 


and in such property, real or personal, as the said Maria P. 

117 Spalding shall request in writing, as aforesaid. 
In testimony whereof they, the seid parties of the first 
part, have hereunto set their hands ‘and seals the day and year first 


hereinbefore written. 
WM. E. SPA&DING. SEAL. } 
MARIA P. SPALDING. [seat] 


Signed, sealed, stamped, and delivere! in the presence of— 
JNO. H. McCUTC HEN. 
WM. H. JAMES. 

[ Rev. Stamps, $30.00. ] 


eos SRICT OF COLUMBIA, | 


County of Washington, { so wit; 


[, John H. McClutchen, a notary public tn and for the county and 
District aforeseid, do hereby certify that Wm. E. Spalding, a perty 
to a deed Learing date the 19th day of December, 1867, and ere- 
to annexed, personally appeared before me, in my county afore- 
said, the said William E. Spalding, being personally well kncwn to 

me as the party who signed the same, and en the 
118 sameas his act a. ‘eed. I also further certify thar Maria 

P. Spalding, the w... . the said Wm. E. tant Pe also a 
party to the said deed bearing date as aforesaid and hereto an- 
nexed, personally appeared before me, in iny county aforesaid, the 
said Maria P. Spalding, being well known vo me‘as the party who 
executed the said deed, and being by me examined privily and 
apart from her said husbaed, an having the deed aforesaid fully 
explained to her by me, she, the said Maria P. Spalding, acknow:- 
edge- the same to be her act and deed, and declared that she had 
willingly signed, sealed, and delivered the same, and that she wished 
not to retract it. 

Wituess my hand and seal, this 19th day of December, 1867. 

JOHN H. McCUTCHEN, 
Notary Public. 
[SEAL OFFICIAL. | 


119 Endorsement: This is to certify that the within is a true 

and verified copy of a deed as recorded in liber E. C. E. 24, 
fol. 291, et seq., one of the land records of this office. Washington, 
D. C., April 15, 1873. S. Wolf, recorder. Gen’l Schayer, dep. 
Feb. 16th, April, 1873. | 


120 Q. No money passed between you and Spalding at the time 
of the delivery of Exhibit No. 1? 
A. No, sir. 


Q. You were asked, in your direct examination, why you did not 
convey this property to Spalding’s children, and your answer is “ to 
keep his creditors from taking it from him.” What did you mean 
by that? 

A. Well, I only meant I wanted it for his children, and not for 
his creditors, since it was a gift from me. 
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property ? 

A. Yes, sir; and a great deal more if I had had it. 

Q. You were requested at the first session of this examination to 
produce a certain book in which the account between Spalding and 
yourself was kept, and from which the statement filed was prepared. 

Have you produced that book ? 
12] A. No,sir. I think I gave you that book; you, or counsel 
on one side or the other. 

(. You have not been able to find it? 

A. No, sir. 

Q. You had it? 

A. Yes, sir; I had it. 

Q. Do you recollect to whom you delivered it? 

A. I delivered it to you. 


COUNSEL: I think he did too. 


Witness: I wanted to get itfrom you and give it to Mr. Lambert, 
because it related to every transaction with reference to the property. 


Q. In your direct testimony you say in answer to this question, 
“What negotiations had you or did you make personally with refer- 
ence to the drafting or execution of that deed of conveyance of the 
property, and with whom?” and you answered, “ With Spalding, I 

guess. I gave it toSpalding, told him I would give it to him, 
122 and he had the deed prepared and [it] was brought to me, and I 

signed it.” Did you mean to say that you gave the property 
to Spalding? 

A. No, sir; I meant to give it to Spalding’s children? 


Mr. Davenport: He meant the deed. 
Mr. Eviiorr: No, sir; it don’t read that way. 


Q. You have also testified that Spalding asked you to give him 
the lots. You never agreed to give them to him, did you? 

\. No, sir; he asked me to give him the lots to build a house fou 
his children. 7 

Q. I will ask you to state whether you now recollect anything 
with reference to the lots mentioned in the receipt, Exhibit J. B. L. 
No. 1, and not mentioned in the deed to Bonnell. 

Yes, sir. I know I owned the lots there. 
123 Q. State the fact as to why they were not mentioned tn the 
deed after being mentioned in the receipt. 
The fact is that they belonged to me. 

Q. Had Spalding any interest in them? 

A. No, sIr. 

Q. And that accounts for them being omitted in the deed. No 
one else had any interest in any of them besides yourself ? 
A. Yes, sir. Mr. Stackpole had a hittle interest to them. 
QQ. Where were these lots, Mr. Rapley * 

A. Down by the brick-yards near the oid Arsenal, I think. 


Q. As between his creditors and yourself you would have held the 
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Redirect examination by Mr. DAvENPoRT: 


Mr. Davenport: In what square were they ? 
A. I do not know the No. of the squares. 
Q. Mr. Rapley, since March 27th, 1876, has the note that 
124 you have offered in evidence been delivered up by you to 
Mr. Spalding ? 

A. No, sir; it has never been out of my POSneneeee that is a 
queer question. 
) Q. In your opinion, then, that note is still good against Mr. Spal- 
ding ? | 

A. I have never received a dollar, only what is marked on the 
back of that note. 

Q. In March, 1876, you desired to have a settlement with Mr. 
Spalding with your business affairs, partnership and otherwise? 

A. Yes, sir; I had not any but the deed. 

2 That is, the deed of this property ? 

. Yes, sir; I do not know about the date. 


CounsEL: That is, the date of this paper ? 


A. Yes, sir: I was satisfied that there was no more to pay me, and 
I thought it best to have some sort of a receipt. 
125 Q. And with that intention you desired a paper.similar 
to this to be drawn for the purpose of protecting you against 
Spalding in the future if he should want to bring up the old nat- 
ters again? 
A. I have no recollection of any paper similar to that. 
Q. I mean the same form? 
A. Yes, sir. 
Q. Yo wanted this paper drawn to prevent future embarrassments 
or trouble with him? 
A. I did not anticipate any future embarrassments; 1 thought it 
requisite to have some sort of receipt. : 
Q. This Mr. Spalding signed and you have since kept? 
A. Yes, sir. 
Q. From whom did Mr. Spalding buy the Connecticut avenue 
property ? 
Mr. Erxior: I object to that queetion, because it has been asked 
by the examination-in-chief and answered “that the witness did not 
know.” . 
126 Mr. Davenport: He did not answer, and it is very ger- 
mane to the question involved. 
Witness: That I do not know. 
Q. When did he buy it? 


A. That I could not tell you. It is a long time ago. It is im- 
possible for me to keep these things in my mind, or for any one else, 


I think. 


Q. About how many years ago? 
A. Probably in 1864 or 1865, though I cannot tell; it was a long 


time ago. 


40 JOHN VAN RISWICK VS. WILLIAM E. SPALDING ET AL. 
Q. Mr. Rapley, do you now state the conveyance to Bonnell of the 
two pieces of property mentioned in that deed to have been a vol- 
untary gift from you to Spalding’s children ? 

A. Yes, sir. 

Q. Why have you never delivered up the ten-thousand-dollar 
note that has been offered in evidence here to the maker of it? 

A. Because it belonged to me. It has never been out of my pos- 

session. 
127 (. It is due and unpaid ? 
A. Yes, sir. 

Q. The difference between that and poantins -seven thousand dol- 
lars, has that been unpaid ? 
A. No, sir. 
Q. Is that due and unpaid ? 
A. Yes, sir. 


(). Then you have a claim against William E. Spalding of twenty- 


seven thousand dollars? 

A. Yes, sir; he owed me that much money that he has never 
paid, 

Q. Having that claim against him, which was secured by the deed 
of trust to Thomas, you voluntarily gave all the tryst property—the 
two lots mentioned in the deed to Bonnell—to Bonnell for the pur- 
pose indicated ? 

Mr. Eiriior: I object to the form of that question, sinc » it 

125 implies that the trust secured the full twenty-seven thor and 

dollars (explaining a question)—that is, for Spal uing’s 
children. 

The Witness: Yes, sir. 

Q. Did you receive money or other consideration for the convey- 
ance of those lots? 

A. No, sir. 3 
W.W. RAPLEY. 


Subseribed and sworn to before me, this 8th day of February, A. 
D. 188]. 
IRWIN B. LINTON, Exan: ner. 


Testimony on part of complainant closed. 


IRWIN B. LINTON, Examiner. 
129 = Decree Dismissing Bill with Costs. Filed Mar. 1/, 1881. 
In the Supreme Court of the D. C. 
JoHN VAN Riswick 
vs. Equity. 6569. 
Wma. E. Spaupina et al. 

This cause coming on to be heard at this term, and having been 

argued by counsel and duly considered, it is by the court this 17th 


day of March, A. D. 1881, adjudged, ordered, and decreed that the 
bill be, and hereby is, dismissed, with costs. 


By the court: A. WYLIE. 
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130 Appeal. 


In the Supreme court of the District of Columbia. . 


J. Van Riswick 
: v8.. 6569. Eq. Doc. 19. 
Wm. E. SPALpING ée al. 


Note appeal from the decree at special term. 
T. A. LAMBERT, 
Sol’r for Compl’t. 
March 17th, 1881. 


131 | Appeal. 


In the Supreme Court of the District of Columbia, the first day of 
November, 188]. : 


JOHN VAN R«swick 
US. Eq. No. 6569. 


WILLIAM E. SPALDING ef al. 


Know all men by these presents, that we, John Van Riswick and 
Charles B. Church, of Washingt n City, D. C., are bound unto the 
above-named William E. Spalding, “Villiam L. Spalding, James B., 
Annie, and Nettie Spalding, George W. Bonnell, William H. Thoma-, 
wnd W. W. Rapley in the sum of two hundred dollars, to be paid to 
the said defendants, their executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves, and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators “rmly by these pres nts. 

Sealed with ou: seals and dated this first day of November, 1881. 

Whereas the above-named ‘mpl: inant has prosecuted his appeal 
to the Supreme Court of the U.uted States to reverse the decree 
rendered in the above suit by the said supreme court of the District: 
of Columbia, in general term: 

Now, therefore, the condition of this obligation is, that if the 
above-named complaint shall prosecute h.3 said appeal to effect, and 
answer all @amages and costs if he shall fail to make good his plea, 
then this obligation shall be void; otherwise, the same shall be and 
remain in full force and virtue. | 


(Signed) JOHN VAN RISWICK. feet] 
(Signed) C. B. CHURCH. SEAL. 
Sealed and deli ered in presence of— 
R. J. MEIGS, JR. | 
Approved Nov. Ist, 1881. D. K. CARTTER, 
| Ch’f Justice. 
132 Authentication of Record. | 
Clerk’s Office, Supreme Court of the District of Columbia. 
6—106 
% wi 


ao 


42 JOHN VAN RISWICK VS. WILLIAM E. SPALDING ET AL. 


Clerk’s Certificate. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court, this 8th day of No- 
vember, 1881. 

[Seal of the Supreme Court of the District of Columbia. ] 

R. J. MEIGS, Clerk, “4 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the 
foregoing attestation by R. J. Meigs, clerk of the said court, to be in 
due form. 

Witness my hand and seal, this 8th day of Nov., 1881. 

D. K. ‘CARTTER, [SEAL. ] 
Chief Justice. 


Clerk’s Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court, this 8th day of No- 
vember, 1881. 

[Seal of the a Court of the District of Columbia. ] 

R. J. MEIGS, Clerk, 
By R. J. MEIGS, JR., 
Assistant Clerk. 


Endorsed on cover: Dist. of Col. supreme court. No. 156. John | 
Van Riswick, appellant, vs. William E.Spalding, William L.Spalding, 
James B. Spalding, Annie Spalding, Nettie Spalding, George W. 
Bonnell, William H. Thomas, and William W. Rapley. Filed 1st 
November, 1882. 


SUPREME CWORT OF THE DISTRICT OF COLUMBIA 


IN GENERAL TERM--Monday, October 24, 1881. « 


Session resumed pursuant to adjournment... Pre- 
sent Chief Justice CARTER and Justices HAGNER 


and JAMES. 


JOHN VAN RiIswickK, Com- | 


P — In Equity, 6569. 
WILLIAM E. SPALDING ef al., Cal. Ne, 10m 
Defendants. 


This cause came on to be heard at the present 
term and was argued by counsel:—Where, uponcon- 
sideration thereof, itis ordered, adjudged and decreed 
by the Court here that the decree of the Special 
Term of March 17, 1881, dismissing the bill with 
costs, from which the Complainant appealed on the 
1st of April 1881, by an entry on the Order Book 
8, p. 112, be and the same is hereby affirmed with 
costs :—From which decree now here in open Court 
the Complainant prays an appeal to the Supreme 
Court of the United States, and the same is allowed. 

A true copy: 

[SEAL. ] R. J. MEIGs, 
Clerk. &e. 
By R. J. MEias, Jr., 
Asst. Clerk. 


Supreme Gourt of the United States. 


OCTOBER TERM, 1885. 


JOHN VAN RIswick, Appellant, 


Us. 


Wa. E. Spatpinc, Wm. SpPaA.p- Vf Varn 
ING, JAMES R. SPALDING, ANNIE ae | 
SPALDING, NETTIE SPALDING, 
GEORGE W. BoNNELL, Wm. H. 
THomas, and Wm. W. RAPLEY, 
A ppelless. 


Brief cf Counsel for Appellant. 


T. A. LAMBERT, 
Of Counsel for Appellant. 


R. O. Polkinhorn & Son, Printers. 


Supreme Court of the United States. 


OCTOBER TERM, 1885. 


JOHN VAN RISWICK, Appellant, | 
Us. 


Wm. E. Spatpine, Wa. L. SPALD- 
ING, JAMES R. SPALDING, ANNIE 
SPALDING, NETTIE SPALDING, 
GEORGE W. BonNELL, WM. H. 
Tuomas, and WM. W. RAPLEY, 
Appellees. ; 


Brief of Counsel for Appellant. 


STATEMENT. 


This is an appeal from a decree of the Supreme Court of 
the District of Columbia, passed on the 17th day of March, 
1881, dismissing the original and amended bills. 

The original bill was filed on behalf of the judgment 

creditors of Wm. E. Spalding, December 24, 1878. 


The following facts are developed by the record : 


May 138, 1866, Spalding owed the National Bank of the 
Metropolis $1,480.00; May 14, 1866, he owed the addi- 
tional sum of $1,330.00, and this was increased Oct. 1, 1867, 
by the sum of $462.49, making a total indebtedness to the 
bank of $3,272.49, for which judgment was recovered on 
the law side of the Supreme Court of the District of Colum- 
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bia, February 6, 1868, and, the writ of fier? facias having 
been duly issued, tlie same was returned nulla bona. Oc- 
tober 2, 1863, the judgment was assigned to appellant and 
has never been paid. 

Being thus indebted, December 19, 1867, Spalding (who 
it is not pretended was possessed of personal property) con- 
veyed all his real estate to Wm. H. Thomas in trust (first) 
to secure a debt of $10,000 and a contingent liability, on 
endorsements, of $20,000 to Wm. W. Rapley ; and (secondly) 
to hold the real estate tliat might remain unsold after satis- 
faction of such trust to the separate use of Maria P. Spald- 
ing, the wife of Wm. E. Spalding, and their children, and 
to such uses as Mrs. Spalding, during her lifetime, might, in 
writing, appoint. (See Record, p. 33.) | 


Mrs. Spalding died without having attempted to exercise 
the power thus sought to be conferred upon her. 


By the answer of Wm. E. Spalding it appears “ that the 
aggregate amount of the sales” (of the property embraced | 
in the deeg of trust) “ was $22,046.46, and $22,046.46 was 
applied to the indebtedness secured by the aforesaid trust.” 
(Record, p. 10.) 


On the 27th day of March, 1876, Spalding and Rapley, 
who had been in co-partnership relations, touching, among 
other things, the National Theatre property, in the City 
of Washington, came together and settled all matters 
growing out of said partnership, and all other matters of 
mutual dealing between them, and, at the request of Rapley, 
Spalding executed the following release : 


“Tt is agreed this 27th day of March, A. D. 1876, be- 
tween Wm. W. Rapley and Wm. E. Spalding, of the City 
of Washington, in the District of Columbia, in full and 
final settlement * of all their partnership affairs, and of all 
business heretofore existing between them, that the said 
Rapley does release and convey to George W. Bonnell, for 
sucb purposes as said Spalding may direct, all the right, 
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title, and interest of him, the said Rapley, in and to sub-lot 
No 11, square 161; lot 3, in square 793; lot 10, in square 
608; lot ¥, in square 611; lot 6, in square 610; and lot 6, 
in square 612, in the City of Washington, in the District of 
Columbia, and in consideration of such release and convey- 
ance the said Spalding does hereby release and acquit the said 
Rapley from any and all demand and claim whatsoever on 
account of their business aforesaid. 
Ww. E. SPALDING. 


Simultaneously the following deed was executed and re- 
corded : 


This indenture, made this 27th day of March, in the year 
of our Lord, eighteen hundred and seventy-six, between 
Wm. E. Spalding, of Washington city, District of Colum- 
bia, of the first part; Wm. H. Thomas, of the city of Louis- 
ville, Jefferson County, State of Kentucky, of the second 
part; Wm W. Rapley, of Washington city, District of Co- 
lumbia, of the third part, and Geo. W. Bonnell, of the afore- 
said City of Washington, District of Columbia, of the fourth 
part. Whereas, the above named Wm. K. Spalding, by his 
certain deed of indenture, bearing date on or about the 
(19th) nineteenth day of December, eighteen hundred and 
sixty-seven, and duly recorded, did bargain, sell, grant and 
convey unto the above named Wm. H. Thomas and his 
heirs, sundry parcels or lots of land situate and lying in the 
City of Washington, District of Columbia, and among others 
that certain part or portion known as sub-lot,numberedeleven 
(11) being part of original lot numbered one (1), in square 
number one hundred and sixty-one (161), and also that 
other certain part or portion being known as lot numbered 
three (3), in square numbered seven hundred and ninety- 
three (793), both of which will be more fully described 
hereafter, in trust, among other things, that on the request 
and order of the above named William Rapley, the afore- 
said William H. Thomas would and shouid sell and con- 
vey the said several pieces or parts of lots of land, or any 
ot them, in the said deed of indenture described and con- 
veyed, and apply the proceeds of such sale or sales in the 
manner therein described ; and also in further trust that 
the said William H. Thomas, and his heirs, should and 
would hold such of said pieces or lots of lands, as he would 
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not be required to sell and convey by the request and order 
of the said William W. Rapley, all of which, on reference 
to the hereinbefore and in part recited deed of indenture, 
duly recorded on or about the twentieth (20th) day of De- 
cember, eighteen hundred and sixty-seven, in one of the 
land records, Liber EK. C. E., No. 24, folio 291, for the 
County of Washington, District of Columbia, will fully and 
at large appear. 

And whereas since the execution and delivery of the afore- 
said in part recited deed of indenture, the aforementioned 
William E. Spalding has, with the knowledge and consent, 
and full approval of the aforementioned William W. Rap- 
ley, bargained and sold unto the aforementioned Geo. W. 
Bonnell, to his heirs, and his and their sole use and benefit, 
the pieces, parcels or parts of lots hereinbefore and again 
hereafter particularly mentioned and described, and with the 
intent to ratify, confirm, make sure and fully effectuate the 
said last mentioned baryain and sale, according to the true 
intent and meaning thereof, and of the parties thereto, the 
said William W. Rapley, in the exercise of the power vested 
in him by and under the deed of indenture first hereinbefore 
referred to, has requested and directed and being a party 
thereto, doth now and by these presents again request and dt- 
rect, the aforesaid William H. Thomas, trustee as aforesaid, 
to sell, convey, and release and confirm unto the aforesaid 
Geo. W. Bonnell, and his heirs, unto his and their sole 
use, and free, clear and forever discharged of and from any 
and every trust mentioned, in the in part recited deed of inden- 
ture, and free, clear and forever discharged also of and from 
any and every interest, estate, title, claam or demand at law 
or in equity of the said William W, Rapley, of, in or to the 
said hereinafter described pieces, parcels, or parts of land, 
with the appurtenances thereto belonging. 

Now, therefore, this indenture witnesseth that, for and in 
consideration of the premises, and of the sum of twenty-five 
hundred dollars ($2500.00) to them in hand paid at or before 
the signing and delivery of these presents by the aforesaid 
Geo. W. Bonnell, the receipt whereof is hereby acknowl- 
edged, the parties hereunto of the first, second and third 
parts respectively, and each according to his interest, estate 
or title therein, have granted, bargained and sold, and by 
these presents do grant, bargain and sell, unto the said Geo. 
W. Bonnell and his heirs, all that certain piece or parcel of 
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ground situate and lying in Washington City, District of 
Columbia, known as sub-lot numbered eleven (11), being 
part of original lot numbered (1), in square numbered one 


hundred and sixty-one (161), and which is bounded as fol- 


lows: 

Beginning for the same at the northeast corner of said 
original lot numbered one (1) on Connecticut avenue, and 
running thence along the line of said avenue — 
twenty (20) feet, and thence southwestwardly to the divid- 
ing line between said original lot numbered one (1), 
and original lot numbered two (2), in the same square; thence 
northwestwardly twenty (20) feet, thence northeastwardly 
to the point of beginning, it being the same piece of prop- 
erty as conveyed from Southey S. Parker and recorded in 
Liber R. M. H., No. 6, fol. 112. Also, that other certain 
piece or parcel of ground situate and lying in Washington 
City, District of Columbia, being east part of lot numbered 
three (3), in square numbered seven hundred and ninety- 
three (793), and which is bounded as follows: beginning for 
the same at the southeast corner of said lot ana running 
thence one hundred and forty-four feet three inches (144 ft. 3 
in.), thence west forty-two feet (42 ft.), thence southeastwardly 
about one hundred and forty-four teet three inches (144 ft 3 
in.) to the line of E street south, thence along the line of 
the said street thirty-five feet six inches (85 ft. 6 in.) to the 
place of beginning, being the same piece or parcel of ground 
conveyed to the said Wm.E Spalding by deed being dated 
twentieth of November, eighteen hundred and sixty-six, 
from James C. Kennedy e¢ al., and recorded in Liber R. M. 
H., No. 26, fol. 42. Together with all and singular the ap- 
purtenances, rights, privileges, improvements, and other 
hereditaments to the same belonging, or in any wise apper- 
taining, and all the right, title and estate of the said parties 
hereto of the first, second and third parts, respectively, in 
and to the same. To have and to hold the same piece or 
parcel of ground as above described with the appurtenances 
unto and to the use of him, the said Geo. W. Bonnell, his 
heirs and assigns forever free, released and discharged of 
and from all lien, claim, trust, or incumbrance. 

And the said William E. Spalding, party hereunto of the 
first part his heirs and assigns, ayainst the claims of the 
party hereto of the first part, his heirs and assiyns, shall 
and will warrant and forever defend the said premises hereby 
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bargained and sold with the said Geo. W. Bonnell, his heirs 
and assigns ayainst the claims of the parties hereto of the first, 
second and third parts, respectively, or any of them, and 
ayainst the cluims of all persons whomsoever claiming in any 
manner by, from or under or in trust for the said parties of 
the first, second and third parts, respectively, or any of them 
or the heirs and assiyns of any of them. 

In witness whereof the parties of the first, second and 
third parts have respectively hereunto set their hands and 
seals this day and year first above given. 

WILLIAM F. SPALDING, 
WILLIAM H. THoMAs, 7rustee. 
W. W. Rapwey. : 


Acknowledgment in the usual form. 


Assignment of Errors. 


1. The court below erred in awarding to the appellee, 
William W. Rapley, a power of disposition over the prop- 
erty embraced in the deed of trust of Dec. 19, 1867, which 
that instrument did not confer upon him. 


2. The court erred in allowing the substitution by parol 
testimony of a technically good consideration for the valu- 
able consideration which is expressed in the deed of bar- 
gain and sale to the appellee Bonnell of March 27th, 1876. 

3. The court erred in failing to consider or give effect to 
the settlement between the appellees Spalding and Rapley, 
as the same is evidenced by Exhibit —, I. B. L. No. 1, filed 
with the testimony of Rapley. 

4. The court erred in assuming that the deed to Bonnell 
was given in extinguishment of a balance due from 
Spalding to Rapley, or that it was otherwise than a purely 
voluntary conveyance, and made in fraud of and to hinder 
and delay the subsisting and unsecured creditors of Spald- 
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ing. 


7 


5. The court erred in giving to the deed from Spalding 
to Bonnell any other or different effect than that of a re- 
lease of the property therein mentioned from the operation 
of the deed of trust of Dec. 19, 1867. 

6. The court erred in holding the deed to Bonnell to be 
effectual to vest the title of the property thereby sought 
to be conveyed in Bonnell in trust for unnamed benefici- 
aries, to wit: the children of Spalding. 

7. The court erred in holding the said deed to Bonnell 
effectual to vest in the grantee title tothe property thereby 
sought to be conveyed for any purpose whatever. 

8. The court erred in dismissing the original and amend- 
ed bills of complaint. 


Brief of Argument. 


The bill seeks the release of the property mentioned in 
the foregoing deed to Bonnell from the operation of the 
deed of trust of December 19, 1867 (recited in the record 
at page 38), as well as the cancellation of the deed itself on 
the ground of fraud, and that it was made with intent to 
hinder and delay the creditors of Spalding in the prosecu- 
tion of their just demands, 

As is usual in this class of cases the badges or indicia of 
fraud are to be sought for in the financial condition of the 
debtor at the time of making the conveyance; in the cir- 
cumstances attending the execution of the conveyance; in 
the character of the conveyance itself; in the inconsistent 
statements of the parties to the conveyance and in the ad- 
missions of those who, alone, are qualified to speak to the 
facts surrounding the alleged transfer of the property sought 
to be released from the operation of the conveyance. Ap- 
plying to the Bonnell deed the established tests for the as- 
certainment of fraud, we find that the record abundantly 
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shows its existence, and the consequently void character of 
the instrument which it affects. 


1. What was Spalding’s financial condition at the time 
he executed the deed of trust of December 19, 1867, and 
what is the precise scope of that conveyance ? 

It is not denied that, at the date mentioned, Spalding was 
indebted to the appellant, among others, and the record 
shows that he was being then sued upon the very indebted- 
ness which furnishes the foundation for these proceedings. 
On the 6th day of February following he submitted to a 
judgment, as by default for the full sum of $3,272.49 with 
interest. Neither is it disputed that the deed in question 
embraced all of his real estate, there being no claim by him 
to the possession of personal property. The trusts limited 
were, lst: to secure the indebtedness, actual and contin- 
gent, of Spalding to Rapley, with full power to the latter of 
directing the manner of sale; and 2dly, (as to the residue 
of the property remaining unsold after satisfaction of the in- 
debtedness,) for Mrs. Spalding and the children, with power 
in the former to make what disposition she might choose to 
make of the property in her lifetime through the interven- 
tion of the trustee. 

So far as it affected Rapley this was a trust, in the ordin- 
ary, form to secure the repayment of his claim against Spald- 
ing, and conferred upon him no other or greater powers 
than belong to creditors similarly situated. He could not, 
for instance, by virtue of the authority conferred upon him 
by this deed, have made any disposition whatever of the 
property, therein embraced, without the intervention of the 
trustee. Neither was it in his power to have directed the 
sale to be made of any part of this property without apply- 
ing the proceeds of such sale to the satisfaction of his debt 
in whole or in part; still less was he authorized to make a 
voluntary conveyance, either individually or through the 
medium of the trustee, of the whole or of any part of said 
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real estate. The reason of this lies in the fact, that the 
property, though specifically conveyed for Rapley’s security 
and the payment of his debt, constituted as well, in contem- 
plation of law, a fund for the satisfaction of the claims of all 
other existing creditors of Spalding. Sale of the property 
was the established measure of its capacity to liquidate the 
indebtedness. No other staudard was admissible under the 
limitations of the conveyance. It will not do, therefore, to 
assert that, because Rapley chose to regard the lots which 
were afterwards conveyed to Bonnell as greatly dispropor- 
tionate in value to the amount of his unsatisfied balance 
against Spalding, he had, therefore, the right to modify the 
terms of the trust, and, instead of subjecting said lots to sale, 
to give them away. 

As to the limitation over to Mrs. Spalding, the deed, in 
view of Spalding’s circumstances, is clearly inoperative. But 
this is immaterial to the present controversy. 


We find, that Spalding, on the 19th of December, 1867, 
was indebted not alone to Rapley, but, also, to the appellant, 
and, as the record indicates (page 22), to other creditors, 
and that the limitations of trust, so far as they relate to 
Rapley, prohibit the assumption that he could authorize the 
voluntary conveyance of any part of the property or do 
more than direct the manner of its sale in satisfaction of his 
claim. 


2. What were the relations between Spalding and Rap- 
ley? What was the occasion of and the circumstances at- 
tending the execution of the deed to Bonnell? What is 
the apparent character of that instrument, and what, at the 
time of its execution, was the state of the mutual dealings 
between Spalding and Rapley ? 

As in almost every similar case the fraudulent acts com- 
plained of are confined to a few parties, and the motives 
which supply the essential evidence of mala fides are locked. 
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within the breasts of those who have actually participated 
in the wrongful acts. To arrive at a knowledge of these 
motives it is absolutely necessary to purge the consciences 
of the suspected persons and to rely upon such admissions 
and inconsistencies in their several statements as may tend to 
confirm well grounded suspicions arising from either the 
unusual or improbable character of the acts themselves. 
ix. gr: the deed to Bonnell is a deed of bargain and sale 
upon the expressed consideration of $2,500. It purports to 
convey in fee simple part of the property embraced in the 
trust of December 19, 1867, and is jointly executed by 
Spalding, the trustee ‘I'homas and Rapley. If this had been 
a conveyance made pursuant to a sale authorized by the 
deed of trust, nothing would have been more natural, and 
at the same time usual, than to have recited the fact of such 
sale, and the consequent authority for the execution of the 
conveyance. Suspicion, however, is at once excited by that 
part of the deed, which recites that the property embraced 
therein, instead of being sold by the trustee, the only au- 
thorized agent for selling, was in fact (bargained and sold,) 
“unto the aforementioned Geo. W. Bonnell,” by Wm. £. 
Spalding, whose title, together with the dominion over said 
property, had lony since passed to the trustee. The execu- 
tion of this deed constitutes the fraudulent act. Suspicion 
of its fraudulent character is aroused by its extraordinary 
recitals. Let us now look to the answers of Spalding and 
Rapley, and to the latter’s testimony or deposition for such 
admissions or inconsistencies as may tend to confirm the sus- 
picions thus created by the deed. 


The relations between Rapley and Spalding are set forth 
in Rapley’s testimony on pages 22, 23 and 24 of the Rec- 
ord : 


Q. What were your business relations with Wm. E. 
Spalding at the time of this conveyance, if any ? 
A. We were partners. 
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Q. Had you any other than business relations with Mr. 
Spalding at the time of the conveyance of the two lots in 
controversy to Bonnell? 

A. No, sir. 

Q. You have no family connection ? 

A. No, sir; our families have been very intimate, that is, 
all. There is no relationship. 


Again, at page 33 of the Record: 


Q. State what led you to make this provision for Spald- 
ing’s children, that you have testified to? 

A. Our families were always intimate. I believe that 
Spalding’s children looked upon me as a friend, and I think 
if one of my children should go to Spalding ‘and ask for 
help, he would divide with him. 


The deed to Bonnell recites that it was made upon the 
consideration of $2,500.00; and this, by a subsequent reci- 
tal, would seem to have been the result of a bargain and 
sale to Bonnell by Spalding with the consent of Rapley, 
and the connivance of the trustee Thomas. How stand the 
facts as developed by the record? 

It is admitted by all the parties to the conveyance, that 
it was based. upon no valuable consideration whatever. 
Bonnell disclaims all beneficial interest in the property. 
Spalding under oath says, that “he had no interest in the 
property, and had no reason to unite in the conveyance.” 
(Record, p. 10). Rapley, in his answer, page 17, makes this 
extraordinary statement: “that the said remaining lots, 
being far less in value than the amount of his debt, he did 
not think it necessary to subject them to further diminution 
by reason of the expenses attending a public sale, dut decided 
to take the same as @ satisfaction of the indebtedness remain- 
tng due him from the said Spalding, with a view to author- 
izing and directing, and did afterwards authorize and direct 
their conveyance to the said Bonnell, to be held by him in 
trust for the children of the said Spalding as a gift to them 
from this defendant.” 
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Q. And you are still the holder of this note, which ts un- 
paid and secured by this trust ? 
A. Yes, sir. 


The amount of the indebtedness, to secure which the 
trust of Dec. 19, 1867, was given, is limited by that instru- 
ment to a subsisting liability of $10,000.00, and to a contin- 
gent liability of $20,000.00—in all, $30,000. We must look 
to the answer of Rapley for the only statement of indebted- 
ness on the part of Spalding, which is furnished by the 
record. By this it is made to appear that the gross amount 
of Spalding’s debt to Rapley, at the date of the Bonnell deed, 
was $68,095.36, and that the credits to which Spalding was 
entitled amounted to the sum of $40,127.36 in gross. This 
would Jeave a balance due of $27,968.00. It is evident, 
assuming that this statement is correct, that all in excess of 
the sum of $30,000.00 was unsecured by the deed of trust, 
and, as the gross amount of credits exceeds the sum of $30,- 
000.00 by the amount of $10,127.36, it is equally evident, 
upon Rapley’s own showing, that, at the date of the Bon- 
nell deed, the indebtedness secured by the deed of trust had 
been more than satisfied, and the residue of the property re- 
maining unsold, had been fully released from its operation. 
On the other hand, assuming that the deed of trust could, 
by any possible construction, be regarded as having been 
given to secure the full amount of the indebtedness set forth 
in the exhibit to Rapley’s answer, it is evident, by a reference 
to the answer of Spalding, which contains the only statement 
of the aggregate amount of the proceeds of the sales of prop- 
erty under the deed of trust, that Rapley has failed to allow 
all the credits to which Spalding was legitimately entitled. 
These proceeds aggregated the sum of $22,046.46, which, 
added to the sum of $40,127.36, would increase Spalding’s 
credits to the sum of $63,173.82. There would, therefore, 
(giving the greatest degree of latitude to Rapley’s state- 
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ment,) be left, as due to Rapley at the date of the Bonnell 
deed, the sum of $4,921.54, instead of $27,968.00. 


It will be observed, by reference to Rapley’s testimony, 
that although repeatedly called upon for the vouchers to 
which he refers as showing the state of his account with 
Spalding, he never in fact produced them ; neither does he 
undertake to state the balance alleged to be due him by 
Spalding, except through the palpably incorrect, general, and 
vague exhibit which accompanies his answer. Neither 
does he, although requested and given every opportunity 
to do so, furnish the schedule or list (which he claims to 
have made) of the property sold under the deed of trust 
or account for the proceeds of sale applicable to the satis- 
faction of his claim. 

The most conclusive evidence, however, of the full satis- 
faction of Rapley’s demands against Spalding, is furnished 
by the former’s testimony, wherein, after repeated requisi- 
tions, he is impelled to produce Exhibit I. B. L. 1, (Record, 
p. 27.) This was the agreement and release signed by 
Spalding, made after an accounting with Rapley, whereby 
the latter was released from any and all demand and claim 
on account of the former, and is set forth in full ion the 
foregoing statement. J¢ vs evident from Rapley’s testimony 
that no corresponding paper was executed by him. It is 
equally evident, from an examination of the so-called 
account between him and Spalding, that such a paper was 
then eminently desirable from Spalding. The possession 
and exhibition by Rapley of Spalding’s $10,000 note, how- 
ever inconsistent with the foregoing exhibit, are abundant- 
ly explicable by reference to the intimate relations which 
have always subsisted between them. 


In respect of another defense set up by Rapley touching 
his interest in the ownership of sub-lot 11, square 161, it 
‘1s observable, first, that the deed of trust treats the lot as 
the absolute property of Spalding; second, that Spalding, 
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in bis answer filed May 24, 1879, makes no mention of any 


such interest in Rapley; third, that the claim is made for 
the first time by Rapley himself, in his answer to the 
amended bill, filed as late as Dec. 31, 1880; fourth, that, 
forgetting, apparently, the claim then made by him toa 
part ownership of lot 11, sq. 161, in the course of his 
examination, conducted on the 21st of January, 1881, he 
transferred the claim to lot 3, square 793, on Capitol Hill 
(Record, page 20), and testifies on page 25 as follows: 


Q. When and by whom was this property on Connecti- 
cut avenue conveyed to Wm. E. Spalding ? 

A. That I cannot answer. 

Q. Do you-know how long it had been in his possession 
or in his name previous to the deed to Bonnell ? 

A. I do not, but for a long time. 

Q. Had you any previous personal acquaintance with this 


property ? 
A. No, str. 


And Fifth, that it 7s borne on the assessment books of the 
District of Columbia in the name of W. E. Spalding alone. 

And Sixth, that by the terms of Ex. J. B. L., 1, Rapley 
released all interest therein to Spalding, March 27, 1876. 

I submit, in view of the foregoing, that the inference is 
irresistible that Rapley’s claim to any interest in the Con- 
necticut avenue property is the result of an afterthought 
predicated upon its enhanced value, and is utterly without 
foundation in fact. 

There are many minor descrepancies between the answer 
and the testimony of Rapley which it might be curious to 
note, but which are deemed to be whclly unnecessary to 
further demonstrate the appellant’s claim to ‘the redress 
which he seeks. 

Either the debt to Rapley had beer paid on the 27th of 
March, 1876, cr it had not. If it had, the purpose of the 
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trust of December 19, 1867, was satisfied so far as Rapley was 
concerned, and he had no further concern with the property 
in question. If it had not, he was still the cestut que trust 
under that deed with power to direct a sale of the property, 
either publicly or privately, in satisfaction of his claim, but 
with no other power or authority over it. 

It is clear, therefore, in either altérnative, that he was 
wholly without capacity to make a gift or voluntary con- 
veyance of the property. 

Rapley’s power, under the deed, is confined strictly to di- 
recting sale, upon default, in payment of his debt, He 
might, it is true, have caused release to be made of all ora 
portion of the property, whereupon it must have reverted 
to the grantor or inured to the benefit of the latter’s alienee. 
But he was wholly incompetent to prescribe for it a channel 
of alienation not contemplated in the scheme of trust ex- 


hibited by the deed. 


A gift or voluntary conveyance of the property by or at 
the instance of Rapley is certainly not within the purview 
of the trusts established by the deed. Therefore, Rapiey 
must have been disqualified to make such a gift, or to exe- 
cute such voluntary conveyance. The conveyance once 
made, however, although ineffectual to vest the beneficial 
enjoyment of the property in the grantee, was undoubtedly 
good as a release from the operation of the trust of ’‘ecem- 
ber 19th. It is none the less an estoppel upon Rapley in 
respect of any claim he may hereafter set up to have the 
property therein méntioned applied to the satisfaction of 
Spalding’s indebtedness. | 


To whose benefit, then, does this release inure? The an- 
swer is plain. If Spalding had not been otherwise indebted 
at the time, it must have inured, as I have already said, to 
his benefit or that of his assignee. Inasmuch, however, as 
he really was indebted at the time to other creditors than 
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Rapley, it is to their benefit only that the release thus ef- 
fected must be held to inure. | 


It is only as a trust to secure Rapley that the deed of 
December 19, 1867,can besustained. The limitation over for 
the benefit of the grantor’s wife and children, was, in reality, 
a post-nuptial settlement, and made under circumstances 
that render it clearly voidable at the instance of pre-exist- 
ing creditors, either according to the principles of the com- 
mon law, or under the Statute of 13 Elizabeth, Ch. 5. 


a. The deed was executed at a time when Spalding was 
heavily indebted to the National Bank of the Metropolis, 
among other unsecured creditors. 


6. The settlement is of all his property, which shall re- 
main unsold after the satisfaction of his debt to Rapley. In 
other words, «.ttempt is made to withdraw Spaldiny’s equity 
of redemption from the reach of possible execution at the . 
suit of existing creditors, with no pretense whatever of a 
valuable consideration to support the conveyance. 


c. The settlement being volumary anc of all the settler’s 
property, the presumption is conclusive that it was made 
with intent to hinder and delay existing creditors. 


In Sexton vs. Whea.on, this Court has said: 


“In construing this statute (13 Eliz.) the courts have 
consid2i ed every conveyance, not made on considera- 
tion deemed valuable in law, as void against previous 
creditors.” (8 Wh., 222.) 


In Parrish vs. Murphree, the Court used the following 
fanguage : 


“If an individual, being in debt, shall make a - ol- 
untary conveyance of his ertire property, it wouid be 
aclear case of fraud. * * * And if a settlement 
be made withoct any fraudulent intent, yet if the 
amount tks convey 3d ‘mpaired the means of the gran- 
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tor, so as to hinder or delay his creditors, it is as to 
them void.” (138 How., 98-99). 


There is no difference in principle between fraud in law 
and fraud in fact. If the direct consequence of an act be to 
hinder or defraud creditors, the presumption is conclusive 
that such illegal object furnishes a motive for doing it, 
wherefore it is fraudulent. One man’s right does not, there- 
fore, depends upon another’s moral sense. 

Potter vs. Me Dowell, 31 Mo., 62. 


Quoad existing circumstances, therefore, the settlement 
or limitation over in the deed of December 19th, 1867, was 
void, and the deed itself operated as an ordinary trust for. 
the securing of Spalding’s debt to Rapley. The former’s 
equity of redemption, at the date of the so-called deed to 
Bonnell, stil] constituted the subject of equitable execution 
through the medium of a judgment creditor’s bill. 

That being the case, it is perfectly clear that Spalding him- 
self was incapable of defeating existing creditors by convey- 
ing his equity of redemption in any part of the property 
covered by the trust. Is he in any better position when he 
attempts to do that by others which he could not do him- 
self? Shall the interposition of the cestui que trust Rapley, 
the narrow limit of whose power we have seen, and of the 
bare trustee, Thomas, secure the attainment of an end which 
no act of Spalding could legally accomplish? We are con- 
fronted simply by a novel application of the old device of 
attempting to compass an elicit design per interpositam per- 
sonam. Rapley, whose dominion over the property conveyed 
was confined, by the terms of the antecedent trust, to direct- 
ing its public or private sale to satisfy his claim, is said to 
have made a free gift of it to his debtor and his debtor’s 
children. No corresponding remission is made in the amount 
of the debt, neither is it pretended that its full satisfaction 
will not be made out of the remaining property. Could 
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anything be more foreign to the purposes of the trust of 
December 19th, than the execution by Rapley, or the trus- 
tee, of such a conveyance ? 


But little difficulty will be found in ascertaining its true 
legal scope and effect when we regard it, as it must be re- 
garded, as having been made alone by Spalding. We find 
the latter, at the date of its execution, heavily indebted to - 
other creditors than Rapley. One of these is a judgment | 
creditor to a large amount. The deed is made upon a money 
consideration, which never was, in fact, paid, (see Answers of 
Spalding and Bonnell), and to a grantee who was not quali- 
fied, pecuniarily, to pay it. The grantee was, likewise, in ~ 
close social and partnership relations with the grantor. 

To rebut the presumption of fraud, thus conclusively 
raised, a defense, by way of confession and avoidance, is in- 
terposed. The absence of consideration and the pecuniary 
inability of the grantee are admitted, but it is attempted to 
avoid the effect of this by setting up another and a different 
badge of fraud, to wit: a secret trust in Bonnell to hold for 
the use of unnamed beneficiaries. , 


A secret trust between the parties is a badge of fraud, for 
fraud is always apparelled and clad with a trust; an tnstru- 
ment which misrepresents the transaction that tt recites 18 
evidence of a secret trust, aud is calculated to mislead and 
deceive creditors. A false statement of the consideration for 
a transfer tends to such deception and ts, likewise, a badge of 
fraud, 


Venable vs. The Bank, 2 Pet., 402 ; 
Kemper vs. Churchill, 8 Wall., 362; 
Divvee vs. McLaughlin, 2 Wend., 596. 


Neither is it open to Spalding to assert that the real con- 
sideration for the deed was love and affection for his ¢hil- 
dren; for this would be to substitute, by parol, a good consid- 
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eration for the valuable one which is falsely recited in that 
instrument. 


It is true that such a consideration,even if it had actually 
been set forth in the deed, would not have sustained it as 
against impeachment by previous creditors. 


The attempt, however, to advance it as a defense in the 
answer of Spalding, although indirectly made, merits a pass- 
ing netice. | 

Parol evidence is inadmissible to prove that a deed was 
not given for a money consideration, and, therefore, inop- 
erative as a deed of bargain and sale, when the deed sets 
out a money consideration. 


Hurn’s Lessee vs. Soper, 6 H. & J., 276; 

Jones vs. Slubey, Id., 372 ; 

Betts vs. Union Bank of Md., 1H. & G., 186-7 ; 
Cole vs. Albers, 1 Gill, 412-428. 


Nor is it admissible to oppose to the evidences of fraud 
furnished by the circumstances attending the execution of 
this deed, the parol statement that it was made in consider- 
ation of the circumstances of Spalding’s children. While it 
it is true that fraud, in fact, may be disproved by evidence 
extrinsic to a deed, the rule is subject to the limitation that 
such evidence must be consistent with the instrument in aid 
of which it is offered. 


Ex. gr. where the consideration named in the deed is true 
extraneous evidence may be adduced to show the existence 
of a further consideration of the same nature. 


But if money is the expressed and only consideration for 
the transfer, and no money actually passed, it is not allov. - 
able to set up, aliunde, another consideration, although val- 
uable, in aid of the conveyance. A /ortiort where a valu- 
able consideration is falsely recited, it is incompetent to con- 
tradict the terms and alter the character of the deea vy oub- 
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stituting a purely good and, therefore, essentially different 
one. 


Hinde’s Lessee vs. Longworth, 11 Wh., 229; 
Betts vs. The Union Bank of Md., supra; 
Hildreth vs. Sands, 2 Johns. Ch., 35 ; 
Rollins vs. Shreves, 25 Me., 192. 


In conclusion, I beg leave to repeat that the power com- 
mitted to Rapley over the property, by the former instru- 
ment, is confined to procuring its sale or authorizing its re- 
lease. The latter was not, as we have seen, made in the 
exercise of this power. That it worked, however, an ef- 
fectual divestiture of the trustee’s title, and a consequent 
release of the property from the trust previously given to 
secure Rapley, there can be no doubt. The latter, by co- 
operating in its execution, is estopped from denying to it 
this effect. | 

Estoppel is defined to be the preclusion of a person from 
asserting a fact by previous conduct, inconsistent therewith, 
on his own part or the part of those under whom he claims. 
It is a preclusion, in law, which prevents a man from alleg- 
ing or denying a fact, in consequence of his own previous 
act, allegation or denial of a contrary tenor. 

Stephen, Plead., 239. 
Van Rensselaer vs. Kearney, 11 How., 322, 


In respect,.therefore, of the grantors, Thomas and Rapley, 
the deed of March was nothing more, nothing less, than a 
release. , 

On the other hand, asit respects Spalding, I have already 
shown that it must be regarded as an attempt by a mort- 
gagor, made with the connivance of his mortgagee, to deteat 
other pre-existing creditors by tne voluntary conveyance 
of his _ ,aity of redemption upon a eccret trust. It is clear 
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that the unnamed beneficiaries can take nothing by this 
illicit proceeding, and that the grantee holds the property 
discharged of the lien created by the deed ot Dec. 19, 1867, 
and asa trustee for the benefit of the complainant, and 
other judgment creditors of the grantor, William KE. Spald- 
ing. 

Wherefore, it is submitted that the decree of the Court 
below ought to be reversed, and the prayers of the bill al- 


lowed. 
T. A. LAMBERT, 


Of Counsel for Appellant. 


— 


SUPPLEMENT. 


Since printing his brief the appellant has discovered that 
“Exhibit W. W. R. No. 1,” on page 17 of the printed record, 
is grossly erroneous in its calculations. Taking the state- 
ment of principal and interest as therein given the sum 
total is very much less than that mentioned in the exhibit. 
The correct statement is as follows: 


Principal (sum total) sntein vives mn acai a 'ooseren tuts eopuudec: an 
Interest (sum total) ....--..------.----------. 12,884 48 
Total (debits) .... .... ......----.....---. $97,991) 36 


Which is $10,104 less than as given in the exhibit. 

Then to the credits should be added the sum of $22,046.46, 
which is shown by the defendant Spalding’s answer, the only 
evidence on this point, to have been the proceeds of the sev-. 
eral sales made under the deed of trust, and then the credits 


will be as follows: 


Interest in theatre lots____._____.____. --___. $22,250 00 
Balsace of property oo... 2... oes ss ee oe 
W. H. R., portion of insurance ~_-------- ---- 15,000 00 
Proceeds of sales... :. ...._-.-.-._..-..--. 22,046 46 

Total (credits)... 2... 1.2... .....55. SGRase oe 


This shows that, instead of there remaining an indebted- 
ness from Spalding to Rapley, the latter had been overpaid 
$4,182.46, and there was good reason for his solicitude to get 
an acquittance from Spalding. | 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


. QI. aa, -— 


JOHN VAN RISWICK, appellant, ) 
vs. | | No. 156. 
WILLIAM E.SPALDING e¢ al. | 


Brief in Behalf of Appellees. 


It appears from the record, that by a deed of Dec. 19th,,- 
1867, recorded Dec. 20th, 1867, the defendant, Wm. E. 
Spalding, conveyed certain pieces of property therein 
enumerated to W. H. Thomas to secure certain obligations, 
also enumerated, of said Spalding to the defendant, Wm. 
W. Rapley (Rec., p. 33). : 

The deed contains the provision, that, upon the failure 
of Spalding to meet his obligations as they matured, the 
trustee shall, “upon the written order of said Rapley, pro- 

ceed to sell at public auction, to the highest bidder, all the 
said pieces or parcels of land and premises, or so much 
thereof as may be necessary” * * “and upon this 
further trust that thesaid Wm. W. Rapley be, and thereby 
he is authorized to order and direct the trustee at any time 
during the continuance of the trust to sell and dispose of 

all said pieces or parcels of land and premises, and any 

portion thereof, at private sale.” (Rec., p. 36.) 
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On March 28th, 1876, of re. are thus conveved, not 
sold in satisfaction of the trust, there remained the real. 
estate mentioned in the bill, the assessed value of which is 
shown to have been $3,297 (Rec. p. 18); of the indebtedness 
secured, there remained still due and owing to the said 
Rapley $10,000.00 and upwards (Rec., pp. 17, 19, 28, 29, 
32), or as stated by *Rapley in his testimony more than 
$27,000.00. (Rec., pp. 17, 21, 30.) Further, in respect to 
one of the remaining Jots, to wit: lot (11) sq. (161) as. 
sessed at $1,583, or nearly one-half the whole assessment, 
although at the time of the deed to Thomas, the same was 
standing in the name of Spalding, yet Rapley was himself 
the equitable owner of one-half thereof (Rec., p. 17). In 
this state of affairs, Rapley accepted the real estate worth 
$3,297, of one-fourth of which he was the virtual owner, 
in satisfaction of the debt, and then directed the trustee, 
Thomas, to convey the real estate, thus elaborately ac- 
quired to George W. Bonnell, to hold the same for the 
children of Spalding (Rec., pp. 9, 11, 17, 20, 22, 29, 30, 31, 
33, 37, 40). So long as Rapley’s creditors do not object, it 
is difficult to see the right of any others to complain. 


Points and Authorities. 


There is no particular formality required or necessary in 
the creation of a trust. Any agreement or contract in 
writing, made by a person having the power of disposal 
over property, whereby such person agrees or directs that 
a particular parcel of property, or a certain fund, shall be 
held or dealt with in a particular manner for the benefit 
of another, in a court of equity raises a trust in favor of 
such other person against the person making such agree- 
ment, or any other person claiming under him voluntarily 
or with notice, and the statute of frauds will be satisfied 
if the trast can be manifested or proved by any subsequent 
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acknowledgment by the trustee, as by an express declara- 
tion, or any memorandum to that effect, or by a letter 
under his hand, or by his answer in chancery, or by his 


affidavit, or by a recital in a bond or deed, or by a pamph- 


let written by the trustees; in short, by any writing in 


_ which the fiduciary relation between the parties and its 


terms van be clearly read. And if there is any competent 
wriliten evidence that the person holding the legal title is 
only a trustee, that will open the door for the admission of 
parol evidence to explain the position of the parties. 
(Perry on Trusts, § 82.) A deed absolute on its face may 
be proved to be a-mortgage. (Phelps vs. Seeley, 22 Grat., 
573.) Or deed ef trust. (Maccubbin vs. Cromwell, 7 G..& 
J.. 157; Urann vs. Coates, 109 Mass., 581; Shelton vs. 
Shelton, 5 Jones’ Eq., 292; Pratt vs. Ayer, 3 Chand. Wis., 
265.) “If one procure a deed of conveyance of land to 
be made to him, upon the promise and assurance that he 
will hold it in trust for another, that trust may be estab- 
lished by the parol testimony of the grantor, and if the 
land be sold by the grantee, the cestui que trust may main- 
tain an action against him to recover the price.” (Jiller 
vs. Pearce,6 W.&S5S., 97.) “It is a principle well estab- 
lished in equity that a trust need not be created in writ- 
ing.” (Unitarian Society vs. Woodbury, 14 Me., 281; 
Flagy vs. Mann, 2 Sumner, 529.) | 

As the trustee may in a court of law, as a gencral rule, 
deal with the legal estate in his hands as if he were the 
absolute owner, so the cestut que trust, in a court of equity, 
may deal with the equitable estate in him. 

In this case, the trustee Thomas held the bare legal title, 
and his conveyance was of importance to the grantee only 
as it might be required to give the latter a standing ina 
court of law. The beneficial and substantial ownership 
was in Rapley, and he could alien it in equity as com- 
pletely as the trustee could in law. (ed vs, Gordon, 3 
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Md., 184; Campbell vs. Prestons, 22 Grat., 396.) Any 
leg’al conveyance by the cestui que trust will have the same 
operation in equity upon the trust as it would have had at 


law upon the legal estate. )Croxall vs. Sheperd, 5 Wall., . 


281; Rycroft vs. Christy, 3 Beavan, 238; Perry on Trusts, 
§ 102; Id., § 321.) 

The transaction complained of in the bill is- exclusively 
creditable to Rapley. In a manner most honorable 
to himself, Rapley has sought to provide for the children of 
his debtor, by restoring to them a portion of the estate, 
which was forfeited by their father. It were well if there 
were more such creditors. Such cases unfortunately are 
not numerous, but whenever such conduct has been sub- 
mitted to a Court of Justice, it has been commended, not 
condemned. <A. being a creditor of J. purchased his land 
at Sheriff’s sale, leaving J. much in debt to him; he after- 
wards sold part of the land at a large advance. He con- 
veyed the remainder to the wife of J., who was insolvent, 
J. paying him the balance of his debt after allowing him 
credit for the advance on the sale. The transaction was 
a gratuity to the wife and not fraudulent as to creditors. 


Winch vs. James, 68 Pa. St., 297. “No law found bim. 


to do it. It was a simple gratuity to an old neighbor. 
* * Mrs. J. was, therefore, not a trustee under the 
conveyance to her of the property for any one; it is as 
much her’s as if she had bought it with her own money. 


* * ‘It wouid have remained A’s, if he had not 
conveyed it to Mrs. J. and her daughter-in-law. - 
id Judge Arnett could lawfully make a present of the 


property to Mrs. James, if he chose, as he did when 
he made the deed to her. She took the same title he held, 
and Mr. W. acquired no more right by a sale of it on exe- 
cution, than if he had seized and sold it after it had passed 
by asheriff’s sale to Arnett.” Jd. 3018. P., Wieman vs. 
Anderson, 42 td. 817; Miller vs. Pearce, 68 W. andS., 99. 


er 
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_ In the scheme of this suit, the principlt seems to have 
been lost sight of, that “no one but a creditor of the grantor 
can avail himself of the objection, that a deed was given 
without consideration.” Hatch v. Bates, 54 Me., 136. 
LEIGH; ROBINSON, 
of Counsel for Appellees. 
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